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Foreword

Public
Procurement
1994 Edition

The 1994 edition ‘Public Procurement’ dealt with, in addition to supplies and
non-construction services, guidance for the procurement of public works and
construction-related services. The 1994 publication is superseded by guidance
in this document and elsewhere throughout the Capital Works Management
Framework which now forms the current national procurement rules for
public works and construction-related services.

Purpose of
this document

This document is one of a number of guidance notes aimed at facilitating the
implementation of the measures in the Capital Works Management
Framework (CWMF) introduced to achieve better value for money on
publicly funded works projects.

The purpose of the document is to provide guidance on the procurement
process for building and civil engineering projects.

Updates to this Guidance Note

The Government Contracts Committee for Construction (GCCC) will review
the operation of procurement process periodically in the light of experience.
Changes to contracts, practice, procedures and guidelines will be incorporated
in an updated version of this document and published at regular intervals on
constructionprocurement.gov.ie website.

Terminology
in this
guidance note

The title Sponsoring Agency changes to Contracting Authority once a
contract for technical services for a works project is awarded. And
Contracting Authority changes to Employer when a Works Contract is
signed. The term Client is used throughout this guidance note as a generic
term to cover the Sponsoring Agency / Contracting Authority / Employer.

Audience

This document is intended primarily for the guidance of Sponsoring Agencies
embarking on capital works projects. However, the role of the Sanctioning
Authorities and any external consultants appointed in relation to the capital
works projects is also considered.

GN 2.3v1.3 27/06/2018
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Foreword, Continued

What is the The Capital Works Management Framework (CWMF) is a structure that has
Capital Works  peen developed to deliver the Government’s objectives in relation to public
Framework sector construction procurement reform. It consists of a suite of best practice

guidance, standard contracts and generic template documents that form four
pillars that support the Framework; the pillars are:

1. A suite of standard forms of construction contracts and associated model
forms, dispute resolution rules, model invitations to tender, forms of tender
and schedules;

2. The standard conditions of engagement for consultants, dispute resolution
rules, model invitations to tender, forms of tender and schedules;

3. Standard templates to record cost planning and control information; and for
suitability assessment; and

4. Extensive guidance notes covering the various activities in a project
delivery process.

Capital Works
Management Framework

Cost Planning & Control / Suitability

Standard Conditions of Engagement
Assessment
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Guidance Notes

Continued on next page
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Foreword, continued

What is the The content of the four pillars is outlined below. The constituent documents

Capital Works  ap6 coded according to the following scheme:
Framework

continuec)

PW-CF  Public Works Contract Form Standard Conditions of Engagement

MF Model Form GN Guidance Note

AR Arbitration Rules co Cost Planning / Control Form

ITTS Invitation To Tender, Services ITTW Invitation To Tender, Works

QC Questionnaire: Suitability Qw Questionnaire: Suitability Assessment for
Assessment for Service Provider Works Contractor

FTS Form of Tender and Schedule GL Glossary

WE Data on Weather Event

CWMF Pillar 1 Public Works Contracts

Contracts, Model Forms, Arbitration Rules, Invitations to Tender (works),
and Forms of Tender & Schedules (works)

PW-CF1 Public Works Contract for Building Works designed by the Employer

PW-CF2 Public Works Contract for Building Works designed by the Contractor

PW-CF3 Public Works Contract for Civil Engineering Works designed by the Employer

PW-CF4 Public Works Contract for Civil Engineering Works designed by the Contractor

PW-CF5 Public Works Contract for Minor Building and Civil Engineering works designed by the
Employer

PW-CF6 Public Works Short Form of Contract

PW-CF7 Public Works Investigation Contract

PW-CF8 Public Works Short Form of Investigation Contract

PW-CF9 Public Works Framework Agreement

WE1.0 Met Eireann’s calculations of Weather Events

Continued on next page
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Foreword, continued

CWHF pillr 1

(continued) MF 1.0

MF 1.1
MF 1.2
MF 1.3
MF 1.4
MF 1.5
MF 1.6
MF 1.7
MF 1.8
MF 1.9
MF 1.10
MF 1.11
MF 1.12
MF 1.13
MF 1.14
MF 1.15
MF 1.16
MF 1.17

Model Forms (compendium of all model forms)
Bid Bond

Letter to Apparently Unsuccessful Tenderer
Letter of Intent

Letter of Acceptance

Letter to Tenderers Notifying Award
Performance Bond

Parent Company Guarantee

Novation and Guarantee Agreement

Novation Agreement

Appointment of Project Supervisor
Professional Indemnity Insurance Certificate
Collateral Warranty

Rates of Pay and Conditions of Employment Certificate
Bond - Unfixed Works Items

Retention Bond

Appointment of Conciliator

Bond - Conciliator's Recommendation

Arbitration Rules

AR 1.0

Arbitration Rules

Invitations to Tender (works)

ITTW 1

Invitation to Tender for Works, Restricted Procedure

ITTW 2
ITTW 3

Invitation to Tender for Works, Open Procedure

Invitation to Tender, Investigation Contract under an Open Procedure

Forms of Tender and Schedules

FTS 1

FTS 2

FTS 3

FTS 4

FTS 5

FTS 6

Form of Tender and Schedule: Public Works Contract for Building Works designed by the
Employer

Form of Tender and Schedule: Public Works Contract for Building Works designed by the
Contractor

Form of Tender and Schedule: Public Works Contract for Civil Engineering Works
designed by the Employer

Form of Tender and Schedule: Public Works Contract for Civil Engineering Works
designed by the Contractor

Form of Tender and Schedule: Public Works Contract for Minor Building and Civil
Engineering Works designed by the Employer

Form of Tender and Schedule: Public Works Short Form of Contract

FTS7

Form of Tender and Schedule: Public Works Investigation Contract

FTS 8

Form of Tender and Schedule: Public Works Short Form of Investigation Contract

GN 2.3 v1.3 27/06/2018
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Foreword, Continued

CWMF Pillar 2 Standard Conditions

Standard Conditions of Engagement, Arbitration Rules, Invitations to Tender
(services), and Forms of Tender & Schedules (services).

Standard Conditions

COE 1 Standard Conditions of Engagement for Consultancy Services (Technical)

COE 2 Standard Conditions of Engagement for Archaeology Services

Arbitration Rules
AR 1.0 Arbitration Rules

Invitations to Tender (services)
ITTS 1 Invitation to Tender for Services, Restricted Procedure

ITTS 2 Invitation to Tender for Services, Open Procedure

Forms of Tender & Schedule (services)
FTS9 Form of Tender and Schedule, Consultancy Services (Technical)

FTS 10 Form of Tender and Schedule, Archaeology Services

Continued on next page
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Foreword, Continued

CWMF Pillar 3  Cost Planning & Control / Suitability Assessment

Cost Control & Planning Forms; and Suitability Assessment Forms for works
and services.

Cost Planning & Control Forms

co1 How to Use the Costing Document (Building Works) Template

CcO 1.1 Costing Document (Building Works)

Cco2 How to Use the Costing Document (Civil Engineering Works) Template

co 2.1 Costing Document (Civil Engineering Works, Roads)

C022 Costing Document (Civil Engineering Works, Water Sector)

c023 Costing Document (Civil Engineering Works, Marine)

Qw1 Questionnaire: Suitability Assessment for Works Contractor, Restricted Procedure
Qw2 Questionnaire: Suitability Assessment for Works Contractor, Open Procedure
Qw3 Questionnaire: Suitability Assessment for Works Specialist for specialist area
QC1 Questionnaire: Suitability Assessment for Service Provider, Restricted Procedure
QC2 Questionnaire: Suitability Assessment for Service Provider, Open Procedure
QC3 Questionnaire: Suitability Assessment for Service Provider, Independent PSDP
QC4 Questionnaire: Suitability Assessment for Service Provider, Independent PSCS

Continued on next page
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Foreword, continued

CWMF Pillar 4  Guidance Notes

Guidance Notes

GN 1.0 Introduction to the Capital Works Management Framework

GN 1.1 Project Management

GN 1.2 Project Definition and Development of the Definitive Project Brief

GN 1.3 Budget Development

GN 1.4 Procurement and Contract Strategy for Public Works Contracts

GN 1.5 Public Works Contracts

GN 1.6 Procurement Process for Consultancy Services (Technical)

GN 1.6.1 Suitability Assessment of Construction Service Providers, Restricted Procedure
GN 1.6.2 Suitability Assessment of Construction Service Providers, Open Procedure
GN 1.7 Standard Conditions of Engagement, Guidance Note and Sample Schedules
GN 2.1 Design Development Process

GN 22 Planning and Control of Capital Costs

GN 23 Procurement Process for Works Contractors’

GN 2.3.1 Suitability Assessment of Works Contractors, Restricted Procedure

GN23.2 Suitability Assessment of Works Contractors, Open Procedure

GN 3.1 Implementation Process

GN 4.1 Project Review

GL 1.0 Glossary

Continued on next page

! The current guidance note.
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Foreword, Continued

Strategic
Objectives of
the CWMF

The strategic objectives of the Government’s Capital Works Management
Framework are to ensure:

= Greater cost certainty at contract award stage;

= Better value for money at all stages during project delivery, particularly at
and over stage; and

= More efficient delivery of a project.

Provided there is a comprehensive definition of the Client’s requirements in
terms of output specifications, and adequate pre-tender detail design input (in
the cast of traditional contracts), the new public works contracts will enable
the key objectives outlined above be achieved. The degree to which output
specifications and the pre-tender detailed design input is developed is
determined by the following guiding principles which underpin the new
contracts:

= Toensure as far as practicable that the accepted tender prices and the final
outturn costs are the same; and

= To allocate risk so that there is optimal transfer of risk to the Contractor.

The public sector Client is called ‘the Employer’ in the new public works
contracts. The achievement of optimal risk transfer is dependent on the
Employer providing complete and detailed information in the tender
documentation:

= For design-and-build projects, the Employer must provide detailed output
specifications; and

= For traditional projects, the Employer must provide comprehensive input
designs and specifications.

Then in responding to an invitation to tender, prospective contractors can
assess the impact of the risks being transferred and build the costs of such
risks into their tender price.

Continued on next page

GN 2.3v1.3 27/06/2018 10



Foreword, continued

Stages in The four major stages in the delivery life cycle of a public works project are
capital works  get out in the Department of Finance’s Guidelines for the Appraisal and

management  panagement of Capital Expenditure Proposals in the Public Sector (February
2005) and any subsequent addendum. The four stages are:
1. Appraisal The needs are identified, the broad
parameters of a solution are agreed, and a
decision-in-principle is made to proceed.
2. Planning The needs are quantified and assumptions
9 verified, the desired outputs are specified,
5 z and the solution is designed.
c—% %’ 3. Implementation  The solution is constructed.
 Cc
& ‘E“ 4. Project An assessment is carried out of how
O g - -
review successfully the delivered solution
addresses the needs.
Content This document deals with the following topics:

1: About the Public Works Procurement Process
Presents the different types of procurement procedure, and
outlines the process of competitive tendering, with a
summary of the roles and responsibilities of those involved.

13

2: Preparing Tender Documentation
Describes the steps involved in preparing tender 27
documentation in advance of a tender competition.

3: Inviting Tender Submissions
Describes the procedures for inviting tender submissions 34
for public works contracts.

4: Evaluating Tender Submissions and Awarding the
Contract
Describes the procedures for evaluating tender submissions, 39
making any necessary adjustments to tender prices, and
awarding the contract to the successful tenderer.

GN 2.3 v1.3 27/06/2018 11



Project Stages Capital Works Management Framework

bl Main Project Processes
Approval in Project Design Activities Design Activities Cost Control Risk and Value Documents for
Principle Management (Building) (Civil Eng.) Activities Management Approval
Stage 1 Stage | VM: Confirm strategic functional Project Management Structure
Plannin Feasibili Manage outputs: Project Definition Conduct Feasibility Studies Conduct Preliminary Report performance Preliminary Project Brief
roug| o overall parameters onduct design studies onduct cost assessment of Feasibility eview Feasibility Studies / Preliminary - Preliminary Output Specification
. g ty th h16 N Il t Conduct desi di Conduct cost t of Feasibili Review Feasibility Studies / Prelimi Prelimi Output Specificati
Initial Study/ Develop Definitive Project Brief Develop Definitive Project Brief Studies / Preliminary Report (capital and Report options Feasibility Study
Preliminary maintenance costs) Identify VM strategies Design Brief
Report Manage technical experts’ appointment Appoint technical experts (if required) Appoint technical experts (if required) Develop functional performance model  Final Output Specification
P (if required) Appoint PSDP (if required) Appoint PSDP (if required) RM: Identify and assess risk relating to the Definitive Project Brief
Project Execution Plan Project Execution Plan
Develop high-level Risk M Risk Manag Plan
Plan Budget Development
Stage Il Project Review 1: Confirm approval for design expenditure (Report to Sanctioning Authority and await approval prior to proceeding)
Des’.g" Manage procurement strategy VM: Consider VM in relation to procurement  Definitive Procurement Strategy
Manage design consultant appointment Appoint Design Team / Design Team Leader ~ Appoint Design Team / Lead Consultant strategy Contract Type Proposal
Manage assessment of output Assess output requirements Develop design standards Check / assess budget Project Team Selection Report
requirements Assess output requirements RM: Identify risk in relation to procurement

Agree risk allocation

Stage 2
P 'annmg Manage Outline Design process Develop Outline Sketch Scheme Develop Preliminary Planning VM: Consider VM in relation to Outline Outline Sketch Scheme (Building)
Developed Appoint PSDP (if not appointed earlier) Appoint PSDP (if not appointed earlier) Develop Outline Cost Plan Sketch Scheme / Preliminary Planning  Preliminary Planning drawings (C.
RM: Consider RM in relation to Outline (Eng)
Sketch Scheme Outline Cost Plan
Manage Developed Design process Develop Developed Sketch Scheme Continue Preliminary Planning Develop Developed Cost Plan VM: Carry out value engineering Developed Sketch Scheme
Manage procurement process Prepare submission for statutory approval Prepare submission for statutory approval Develop Whole Life Cost Appraisal Assess buildability of the design Developed Cost Plan
Consider VM in relation to Detailed Sketch  Statutory Approval Submission v
Scheme 8
RM: Identify residual risks ‘g
Consider RM in relation to Detailed o
Sketch Scheme 5
Suitability assessment of contractors o
5 3 3 3 oy}
Project Review 4: Assess project prior to statutory approval (Reportto Sanctioning Authority and await approval prior to proceeding) c.
Manage statutory submission process Submit for statutory approval Submit for statutory approval Review Developed Cost Plan VM: Review any planning conditions for value Developed Cost Plan (reviewed) .
Review statutory approval outcome Review statutory approval outcome management impact.
RM: Review any planning conditions for risk
impact.
Stage []] Manage the Detailed Design Process Develop Detailed Design (not design-and- Develop Detailed Planning (Design) (not Conduct Detailed and Pre-Tender Cost VM: Review suitability assessment of Tender Documentation
Tender build) design-and-build) Checks and Whole Life Cost Update in contractors for VM potential Detailed Pre-tender Cost Check
Prepare tender documents Prepare tender documents advance of preparing tender documents  RM: Review suitability assessment of Whole Life Cost Update
contractors for risk impact Contractor List Selection
Project Review 6: Approve detailed design solution; review pre-tender cost check; review risk (Reportto Sanctioning Authority and await approval prior to proceeding)
Manage the Tender Process Issue tender documents Issue tender documents Develop Tender Cost Analysis VM: Assess tender returns for VM potential  Tender Assessment Criteria
Assess tender returns Assess tender returns Develop Tender Report RM: Assess tender retums for risk impact Tender Analysis And Repqn
Recommend successful tenderer Recommend successful tenderer Contractor Recommendation
Project Review 7: Review tender returns in advance of awarding the contract (Report to Sanctioning Authority and await approval prior to proceeding)
Stage 3 Stages IVandV Manage the implementation / construction Develop Detailed Design (Design and Develop Detailed Planning (Design and Build) - Manage change control for costs VM: Carry out value engineering (for design  Various contract management reports
. . process Build) Implement design Prepare final account and build projects only)
Implemention Construction Manage change control Implement design RM: Manage residual risk
and Handover Manage contract Manage construction risk
stage 4 Manage the Project Review Conduct design review Conduct design review Develop Analysis of Outturn Cost VM: Evaluate value achieved Project Outturn Review
Review RM: Evaluate the risk management and risk
mitigation process

Consider operational risk reviews
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1: About the Public Works Procurement Process

1.1 Overview

Introduction Government procurement policy seeks to maintain high standards and to
ensure value for money in the delivery of public works projects. In meeting
these requirements, Sponsoring Agencies are required to ensure that:

= The procedure used for the procurement of public works projects is
conducted in an open, objective and transparent manner;

= Competitive tendering is used in a manner that allows quality and best
value for money to be assessed; and

= The principles of all EU and national public procurement rules are
adhered to; and that procedures are in place to ensure compliance with all
such guidelines.

Contents This chapter deals with the following topics:

1.2 Types of Public Procurement Procedure

Describes how the chosen procurement strategy impacts 14
on the tender process.

1.3 Competitive Tendering

Presents an overview of the tender process for the 21
procurement of public works.

1.4 Public Procurement and the Tender Process

Outlines the key activities in public procurement 18
procedures and their timing, and also looks at some issues
around governance.

1.5 Roles and Responsibilities in the Tender Process

Outlines the roles and responsibilities of the Sanctioning

Authority, the Sponsoring Agency, the Project 21
Coordinator, the Design Team, and the Cost Adviser in

relation to the tender process.

1.6 Management of the Tender Process

Describes the importance of programme management, 24
documentation management and communication
management throughout the tender process.

GN 2.3v1.3 27/06/2018 13



1.2 Types of Public Procurement Procedure

Procurement
procedures

Under EU and national procurement rules, procurement procedures may be
one of the following:

= Open procedure,

Restricted procedure,

Innovation partnership,

Competitive procedure with negotiation,

Competitive dialogue, or

Negotiated procedure.

Of these, the two most commonly used under the CWMF are the open and
restricted procedures which between them account for nearly all public works
procurement opportunities. An Employer should may choose the competitive
procedure with negotiation or the competitive dialogue procedures in the
circumstances set out in Article 26 of 2014/24/EU and the negotiated

procedure may only be used in exceptional circumstances set out in Article 32
of 2014/24/EU, which must be documented comprehensively.

Each of these types of procedure is described in turn.

Open
Procedure

In an open procedure, an Invitation to Tender (ITTW-2, ITTW-3, ITTW-4 or
ITTW-7) is published concurrently with the advertisement / Contract Notice.
The tender competition is open to any individual or company who wishes to

participate.

Tender submissions are first evaluated under the suitability assessment
criteria included in the questionnaire issued with tender documents to
ascertain whether or not the tenderers meet the minimum pass/fail standards.
See Suitability Assessment of Works Contractors, Open Procedure (GN 2.3.2)
for more information.

Tenderers who pass the suitability assessment may then have their tenders
evaluated under the tender evaluation criteria — see page 43.

GN 2.3v1.3 27/06/2018
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1.2 Types of Public Procurement Procedure, Continued

Restricted
Procedure

A restricted procedure is in two stages:

Stage 1 An advertisement / contract notice is published on the eTenders
website (and where appropriate in the OJEU) inviting interested
parties to submit evidence of their suitability (in a suitability
questionnaire). The submitted evidence is then evaluated to
determine which applicants meet the minimum standard; those
that do, as a general rule, are then qualitatively assessed for a
place on a short list; and those on the short list may subsequently
be invited to tender.

See Suitability Assessment of Works Contractors, Restricted
Procedure (GN 2.3.1) for more information.

Stage 2  An Invitation to Tender (ITTW-1, ITTW-1a, ITTW-5, ITTW-6
or ITTW-8) is issued to the qualifying candidates on the short
list. Their tender submissions are evaluated under the tender
evaluation criteria — see page 43.

Restricted procedures are nearly always used with Contractor-designed
contracts — that is, where only those contractors that have passed Stage 1 (i.e.
suitability assessment) and have the required competence in design are invited
to tender for the design-and-build works contract.

Competitive
Dialogue

Competitive dialogue procedures are used in exceptional circumstances, such
as very complex projects that demand more flexibility in the procurement
process than in either the restricted or open procedure — for example, those
that involve public—private partnerships.

In a competitive dialogue, the Employer enters into dialogue with a number
of suitable candidates with a view to establishing what is the best way to meet
its requirements. Once this has been established, the Employer may invite
candidates (at least three) to make tender submissions. This procedure also
involves the publication of a Contract Notice on eTenders or where
appropriate in the OJEU.

GN 2.3v1.3 27/06/2018
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1.2 Types of Public Procurement Procedure, Continued

Negotiated Negotiated procedures are also for use in exceptional limited situations as set
Procedure out in article 32 of the EU Directive 2014/24/EU. These include the
following:

= Cases of extreme urgency (not caused by the Contracting Authority);

= Cases where for artistic or technical reasons only one possible supplier is
available;

= Cases where an open or restricted procedure cannot attract appropriate
tenders; and

= Extensions to existing contracts, and repeat contracts (subject to certain
conditions).

In a negotiated procedure, the Employer negotiates with a number of
contractors (usually at least three) — where, for instance, it would not
otherwise be possible to price a particular project accurately or where
specifications cannot be developed with sufficient accuracy to enable
tenderers to provide fixed-price lump sum tenders. This would only happen
on very rare occasions with the approval of the Sanctioning Authority.

The Employer must be entirely certain that the circumstances warrant
proceeding with a negotiated procedure. For example, a case of ‘extreme
urgency’ must be one that could not have been reasonably expected and is not
as a result of any fault on the part of the Contracting Authority.

GN 2.3v1.3 27/06/2018 16



1.3 Competitive Tendering

Purpose of The purpose of tendering is to establish in a competitive environment, the

tendering market price of a works project. An acceptable tender is an affordable bona
fide (authentic and genuine) competitive tender determined by the criteria of
the competition, which meets the core objectives as described in the tender
documents that have been developed from the Definitive Project Brief.

This chapter will detail the fundamentals of the tendering process, including
different contract types, how to manage the tender schedule, roles and
responsibilities, procurement strategies and documentation requirements.

Strategic One of the Government’s key strategic objectives is to eliminate (in all
objective of contract types) undefined design information and detail that were entirely
the tender foreseeable during planning and which were previously covered by
process .. " . . .
provisional sums and quantities, in tender documents. To achieve this
objective, Sponsoring Agencies need to:
= Be clear about the project output requirements (for design-and-build
contracts); or
= Translate the output requirements into detailed drawings, specifications,
schedules, calculations and other relevant documents (for traditional
Employer-designed contracts).
Achieving The most economically advantageous tender (MEAT) is the tender which,
value for following assessment of its technical, management and commercial criteria, is
money the most beneficial to the Contracting Authority and represents value for

money. For a tender to represent value for money (in regards to Government
spending) the design should be economical and affordable by comparison
with the pre-tender budget and the Sponsoring Agency’s output requirements.
Unnecessary design enhancements are usually costly and should be avoided.

At the end of the tender process the project designs, tender price,
specifications, method statements, management arrangements and
programmes are collated to form a key part of the binding Contract between
Employer and Contractor. Therefore, the tendering process has a significant
impact in establishing whether the project represents value for money and the
Contracting Authority should proceed only if it does.

GN 2.3 v1.3 27/06/2018 17



1.4 Public Procurement and the Tender Process

Key The key activities involved in the restricted and open procurement processes
procurement  are symmarised in the following table:
activities
1 Invite expressions of 1 Invite tenders
interest 2 Assess suitability
2 Assess suitability 3 Evaluate tenders
3 Notify results 4 Notify unsuccessful tenderers
4 Debrief those that did not 5 Notify intention to award
get a place on tender list 6  Award contract
5 Invite tenders 7 Publish notice of award
6 Evaluate tenders 8  Execute contract documents
7  Notify unsuccessful tenderers
8  Notify intention to award
9  Award contract
10 Publish notice of award
11 Execute contract documents
These activities must comply with the EU’s public procurement directives?.
Tender The maximum time limits governing tender evaluation and contract award
validity period  depend on the tender validity period stated in the Tender. This is expressed as

follows:

In consideration of your providing us with the contract documents,
we agree not to withdraw this offer until the later of:

(a) 180 days (default period) after the end of the last day for
submission of this Tender.

(b) Expiry of at least 21 days’ written notice to terminate this Tender
given by us, which may not issue prior to the expiry period at (a).

Period from Designated Date to Date of Award

There should be no short cuts to the period covering tender evaluation and
contract award for traditional and design-and-build contracts as there is the
risk that something crucial will be overlooked which could be costly to the
Employer later on.

Continued on next page

2 Available at http://ec.europa.eu/internal_market/publicprocurement/legislation_en.htm
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1.4 Public Procurement and the Tender Process, Continued

Timing of the
tender
process

The timing of when tenders should be sought will depend on whether the
procurement and contract strategy agreed by the Employer is for an
Employer-designed or a Contractor-designed project.

= With traditional, Employer-designed projects, the tender process takes
place near the end of the Planning Developed stage (after Project
Review 6).

= For Contractor-designed projects (i.e. design-and-build), the tender
process takes place at the point where the Contracting Authority decides
to transfers the design risk to the Contractor. This may be at the end of
Project Review 2 when the Contracting Authority’s consultants confirm
that the Output Requirements and budget are realistic and consistent with
the Definitive Project Brief; or, alternatively, the design may progress
through the Planning Developed stage and exit at the end of Project
Review 3, or 4 or 5 depending on when the Client wishes to transfer the
design risk to the tendering contractors.

Governance of
procurement

Sponsoring Agencies need to have well defined corporate governance policies
that safeguard against improper or unethical practices, and that ensure a high
standard of integrity and honesty when procuring public works contracts that
involve Exchequer funds.

Corporate procurement governance policies should include policies on:

= The grade of personnel who have delegated authority for procurement;
= Authorisation thresholds;

= Independent evaluation and award teams;

= Internal reporting structure;

= Transparency of the selection process; and

= Robustness of the contract award verification system; and

= Debriefing unsuccessful applicants.

Best practice

To ensure a smooth passage through all stages of the procurement process, all
decisions must be fair, based on facts and transparent in keeping with best
practice.

GN 2.3v1.3 27/06/2018
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1.4 Public Procurement and the Tender Process, Continued

Procurement  The chosen procurement strategy for the project, will have a significant
strategy impact on the tender process, as it can affect:

= The length of the tendering period,;

Who has responsibility for project design;

Who has responsibility for design cost control;

The extent to which optimal risk transfer can be achieved; and
The role of the design consultants.

Note: The contract type chosen (employer-design or contractor-design) will
dictate the programme management tasks required to implement the tender
process.
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1.5 Roles and Responsibilities in the Tender Process

Introduction

The roles and responsibilities of the Sanctioning Authority, the Sponsoring
Agency (Contracting Authority), the Project Coordinator, the Design Team
and the Cost Adviser in relation to the tender process are outlined below.

The
Sanctioning
Authority

Before the tender process for a project can begin, the Sanctioning Authority
must give its formal approval.

= In Employer-designed projects, the approval takes place following Project
Review 6.

= |n Contractor-designed projects, the approval can take place just after
completion of Project review 1 or of any of the intervening stages up to
and including Project Review 5.

At the end of Project Review 1 the Sanctioning Authority should have
evaluated and approved the detailed business case for a particular project
which has been developed and refined on the basis of the business case made
at project appraisal stage. The detailed business case should include a clear
expression of the Contracting Authority’s output requirements, the project
budget, the project’s key objectives, and when service requirements are
expected to be addressed. The Sanctioning Authority’s role in subsequent pre-
tender stages is to give approval where appropriate so that the project can
proceed.

The
Contracting
Authority

The Sponsoring Agency / Contracting Authority has the overall responsibility
for planning, managing and overseeing the design and construction of the
project. This includes seeking approval from the Sanctioning Authority to go
to tender and to award a formal contract, before proceeding to the
Implementation stage.

Note: The Sponsoring Agency becomes the Contracting Authority for a
project once it becomes a party to a technical services contract relating to the
project. And once it becomes a party to any construction contract relating to
the project, it is referred to as the Employer.

GN 2.3v1.3 27/06/2018
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1.5 Roles and Responsibilities in the Tender Process,

Continued

The Project
Coordinator

The Project Coordinator is responsible for monitoring and approving the
delivery of the project to meet the Contracting Authority’s requirements as set
out in the Definitive Project Brief. The Project Coordinator’s role should not
be confused with the role of Health and Safety Coordinators that is required
during the tendering period for a design-and-build project or the fulfilment of
the Health and Safety role under an Employer or Contractor designed project
during the construction phase where this role is required. The tender process
is managed by the Project Coordinator, who is required to:

= Monitor and approve the development of the tender competition;

= Approve a short-list of Contractors, if required (drawn up by the Design
Team); and

= Coordinate the production of tender documentation (including the tender
report).

The Design
Team

The Design Team is a team of professional consultants and experts who
advise and support the Contracting Authority. They undertake various
technical activities within their service disciplines to achieve a successful
result which provides a facility that satisfies the Contracting Authority’s
output requirements. Design Team members have an individual and collective
responsibility throughout the Planning stage including input into the tendering
process. This responsibility includes:

= Adopting best practice to suit the chosen procurement strategy - when
preparing design and specification information for tender documents for a
tender competition;

= Short-listing tenderers, if required, (in cooperation with the Project
Coordinator) to establish the most suitable panel of tenderers;

= Providing up-to-date market information to ensure that the latest approved
budget reflects current market prices;

= To structure the tender so that it is placed appropriately in the market;

= Producing complete tender documentation in a comprehensive,
coordinated and cohesive manner;

= Dealing with tender queries during the tender period;
= Analysing submitted bids and/or proposals; and

= Preparing a tender report for consideration by the Contracting Authority
with a clear recommendation to approve the most economically
advantageous tender.

GN 2.3v1.3 27/06/2018
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1.5 Roles and Responsibilities in the Tender Process,

Continued

The Cost
Adviser

GN 2.3v1.3 27/06/2018

The Cost Adviser is a member of the Design Team and is responsible for
reporting the up-to-date status of the construction budget at formal intervals
(i.e. Project Reviews) to the Contracting Authority. The Cost Adviser’s other
duties are to inform other members of the Design Team regularly of current
project costs, and for advising (if necessary) ways to maintain cost control, in
order to stay within the approved budget. The Cost Advisor is also
responsible for the production of the Pricing Document as part of the tender
documentation issued to tenderers for pricing.
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1.6 Management of the Tender Process

Programme
management

Once Project Review 6 is complete and approval is received from the
Sanctioning Authority to proceed, the project should advance to the tender
stage. However, before the tender process starts, the Project Coordinator, in
conjunction with the appointed technical advisers, should as a matter of best
practice draw up a detailed coherent programme setting out the activities
involved in the tender process, which should then be managed and
implemented appropriately. Furthermore, the programme should be consistent
with the relevant part of the Gantt chart in the Project Execution Plan that
deals with the tender process activity.

The period in the programme should also be consistent with the comparable
period included in the Consultant’s Standard Conditions of Engagement. The
programme must clearly show:

= All of the activities in the tender process such as:
= Confirm Contract Notice has been published on eTenders and where
appropriate in OJEU, or if this has not been done already, do it now;
= Issue tender documents to candidates/applicants;
= Deal with queries during tender period including issue of
supplementary information if necessary;
= Grant an extension of time to the tender period if necessary;
= Record receipt of tenders;
= Open tenders;
= Evaluate tenders; in the case of an open procedure evaluate suitability
first before evaluating tenders;
= Post tender clarifications
= Issue Letter to Apparently Unsuccessful Tenderers (MF 1.2) including
appropriate debriefing material,
= Issue Letter to Successful Tenderer (MF 1.2);
= Issue Letter of Acceptance (MF 1.4); and
= Post award notice in OJEU or eTenders for below threshold contracts.
= The objectives of the tender process and milestones to be achieved
including the achievement of all critical goals;
= The sequence and timing of tendering activities;
= The party responsible for each activity;
= The reporting arrangements;
= The formal execution of the Contract; and
= The submission of a report on tenders, including details of the
recommended tenderer to the Sanctioning Authority as part of Project
Review 7.

Control over individual delivery periods of a project (within a total
performance period), will vary according to the chosen procurement strategy:

GN 2.3v1.3 27/06/2018
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1.6 Management of the Tender Process, Continued

Programme = |n traditional contracts (where the Contracting Authority retains the

management services of design consultants), there is greater control over the design as

(continued) the Contracting Authority has closer contact with the Design Team.
However, there can be some drift in the delivery time as the end date is
easier to move out. Furthermore, there are certain other risks a
Contracting Authority takes with this approach such as the contractor not
being responsible for the design because the designers are not an integral
part of the Contractor’s team.

= |n design-and-build contracts, a Contracting Authority’s control over the
design is at arm’s length, and there is little flexibility in the delivery
period which is set by the Contracting Authority at the start of the tender
competition and can only be changed if an extension to the tendering
period is granted.

Performance  The jndividual delivery and total performance periods in traditional contracts,

Period need to be detailed in Schedules A and B of the Standard Conditions of
Engagement. The Sponsoring Agency / Contracting Authority may be able to
make some reduction to these periods by:

= Being more efficient and pro-active with its Design Team during the
tender process, particularly in relation to making the award; and

= Competitively tendering the part of the construction period which is more
than the safe minimum period stated in tender documents.

The total performance period for design and supervision of the project in the
case of Design and Build is the responsibility of the main contractor who
must comply with the time that is set by the Employer in the Public Works
Contract (PW-CF 2 or PW-CF 4). Also the performance period can be
tendered for in the same way as at bullet point 2 above if this is what an
Employer wishes at tender stage.

Continued on next page
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1.6 Management of the Tender Process, Continued

Documentation
management

Communication
management

All tender documentation should be prepared in such a way that it is
consistent with the procurement strategy adopted and it enables tenderers to
formulate competitive bids. The documentation should also be capable of
assisting the tender evaluation team to easily examine and assess submissions
in accordance with the conditions of the competition.

The comprehensiveness, completeness, accuracy and degree of risk transfer in
the tender documentation will have significant impact on the level of cost
certainty and value for money at tender stage and also the control that can be
achieved during the Implementation.

= On Employer-designed projects, the design must be fully completed in
advance of the tender process; and

= On Contractor-designed projects, the tender documents must (at the
earliest) be based on a fully completed Definitive Project Brief with
outputs that clearly and comprehensively define the Employer’s
requirements in advance of the tender process. The more normal approach
for Contractor-design projects would be for some design work to be
developed (perhaps to statutory approval stage) before invitations to
tender are issued.

All communications between a tenderer and the Contracting Authority during
the tender process must be in writing (which includes email) — see section 2.1
of the relevant ITT. They must also be between the tenderer’s contact person
and the Employer’s contact person only — as stated in the Particulars to the
relevant ITT or in any changed contact details notified by the Contracting
Authority or the Contractor.

Changes to the contact person

If there are any changes to the stated contact people in the ITT, each party
must notify the other party of the new contact details

GN 2.3v1.3 27/06/2018
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2: Preparing Tender Documentation

2.1 Overview

Introduction Before tenderers can be invited to compete for the works, the Sponsoring
Agency needs to ensure that all the required component elements of the
tender documentation are correctly completed.

Contents This chapter contains the following topics:

2.2 Components of Tender Documentation

Summarises the component elements of tender 28
documentation.
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2.2 Components of Tender Documentation

Introduction

The tender documentation consists of technical, administrative and
contractual material some of which will subsequently be included in the
contract.

Documents not to be included Documents to be included in
in the Contract the Contract

= The Invitation to Tender (ITT) in Volume A:Works

the form of the letter attached to Requirements;
the Instructions to Tenderers; » \olume B:Form of Tender and
= Suitability Questionnaire(s), as Schedule, referencing one of the
appropriate; and standard forms of Contract
= Any other background Condltlonsf; . _
information, in addition to that = Volume C:Pricing Document;
indicated in Appendix 3 of the and _
ITT (for PW-CF1 to PW-CF5)— = Volume D: any novated design
for example, a site investigation documents

report, or a Bid Bond.

Details of the requirements for each of these documents are given in turn
below.

The Invitation
to Tender

The Invitation to Tender (ITT) letter should be short and simple, and all
information relating to the tender should be included in the attached
Instructions to Tenderers.

The particular form of invitation to tender that should be used depends on
whether the procurement procedure is open or restricted:

If the procurement
procedure is ...

Restricted Invitation to Tender for Works, Restricted
Procedure (ITTW-1, ITTW-1a, ITTW-5,
ITTW-6 or ITT-W8)

Open Invitation to Tender for Works, Open
Procedure (ITTW-2, ITTW-3, ITTW-4 or
ITTW-7)

GN 2.3 v1.3 27/06/2018
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2.2 Components of Tender Documentation, Continued

Suitability The suitability assessment procedure, including the suitability assessment

Questionnaire  questionnaire, involves inviting applicants or tenderers to submit information
about themselves (and their named specialists if requested) by responding to a
questionnaire. The Employer should then use this information to determine
which applicants (under a restricted procedure) or which tenderers (under an
open procedure) meet the suitability standards and which do not.

Other Non- Appendix 3 to the ITT can list documents that are intended as supplementary
§°“"a“”a' : or background information relating to the contract. These are provided to aid
ocumentation . . R
tenderers price particular risks that have been transferred. Such documents
are not to be included as part of the contract.

Works The Works Requirements (for PW-CF1 to PW-CF5) define the Employer’s

Requirements  requirements and the scope of the proposed works. The procurement strategy
decided on — traditional or design-and-build — will determine the nature and
degree of detail included in the Works Requirements. For traditional
contracts, the fully developed design and descriptive specification are
included as input specifications. For design-and-build contracts, the standards
and functional requirements and (on occasions) specimen designs are
included as output specifications. The content of the Works Requirements is
summarised in the following table:

Employer Design Contractor Design

= A fully-developed design (including, for = Adetailed and comprehensive output
example, construction-quality drawings specification stating the functional
and bar-bending schedules) requirements : _

= Lists of specialists (where panels are set); " Details of the expected functional life and

= Contract details including restrictions and LTRSS (EQIETEs O Lis (el 157
= Any other documents the Employer regards as

obligations .. . necessary to define the requirements — if a
" Plansand cher technical information specimen design is to be provided it should be

about the site included
= Any other documents the Employer =  Contract details including Restrictions and

regards as necessary to define the Obligations

requirements = Plans and other technical information about the
= Planning and other consents obtained by site

the Contracting Authority = Planning and other consents obtained by the

Contracting Authority
Note: The evaluation and award process for

Note: It is important that the design these contracts can be more complex than
information and pricing documents are traditional contracts, so, the output

accurate and complete, in order to protect the ~ SPecification should be as complete as
Employer’s position in the resulting contract ~ POssible.

See Appendix B (page 66) for a detailed list of what should usually be
included in Works Requirements.

Continued on next page
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2.2 Components of Tender Documentation, Continued

Using the
correct Form
of Tender and
Schedule

There are different forms of tender for the different forms of contract. The
form of tender is also accompanied by the schedule for use with each form of
contract. The correct form of tender must be used with each form of contract,
as set out in tabular form in Section 1.10 of guidance note GN 1.5.

For this Form of Contract ...

PW-CF1
Public Works Contract for Building
Works designed by the Employer

PW-CF2
Public Works Contract for Building
Works designed by the Contractor

PW-CF3

Public Works Contract for Civil
Engineering Works designed by the
Employer

PW-CF4

Public Works Contract for Civil
Engineering Works designed by the
Contractor

PW-CF5

Public Works Contract for Minor
Building and Civil Engineering
works designed by the Employer

PW-CF6

Public Works Short Form of
Contract for Public Building and
Civil Engineering Works

PW-CF7
Public Works Investigation Contract

PW-CF8
Public Works Short Investigation
Contract

Use this Form of Tender...

FTS1

Form of Tender and Schedule:
Public Works Contract for Building
Works designed by the Employer

FTS 2

Form of Tender and Schedule:
Public Works Contract for Building
Works designed by the Contractor

FTS3

Form of Tender and Schedule:
Public Works Contract for Civil
Engineering Works designed by the
Employer

FTS4

Form of Tender and Schedule:
Public Works Contract for Civil
Engineering Works designed by the
Contractor

FTS5

Form of Tender and Schedule:
Public Works Contract for Minor
Building and Civil Engineering
Works Designed by the Employer
FTS6

Form of Tender and Schedule: Short
Public Works Contract

FTS7

Form of Tender and Schedule:
Public Works Investigation Contract
FTS 8

Form of Tender and Schedule:

Public Works Short Investigation
Contract

GN 2.3v1.3 27/06/2018
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2.2 Components of Tender Documentation, Continued

Schedule

The Schedule is the part of the Contract that specifies the particular details
that will be contractual and which relate to a specific project.

= In the case of contracts PW-CF1 to PW-CF5, the Schedule refers to the
detail contained in the Contract Conditions, and is in two parts:

= The Employer completes Part 1 and part of Part 2C (as appropriate) of
the Schedule before tenders are invited and includes it with the tender
documentation; and

= The tenderer completes Part 2 and the Works Proposals in Part 1B of
the Schedule and submits it with the tender response.

= In the case of PW-CF6, PW-CF7 and PW-CF8 the Schedule is in one part
only; this is filled in by the Employer and is attached to the form of tender
issued with the tender documentation.

See also

= Public Works Contract (GN 1.5), § Part 1 for guidance on how to fill in the
Schedule.

Section 1.4 deals with PW-CF1 — PW-CF5 inclusive;
Section 1.5 deals with PW-CF®6;

Section 1.6 deals with PW-CF7 and PW-CF8;
Section 1.7 deals with PW-CF10; and

Section 1.8 deals with PW-CF11

Contract
Conditions

The standard Contract Conditions (PW-CF1 to PW-CF5) set out the legal
obligations, roles and responsibilities of the parties (and those of their agents)
in a contract. The Conditions have been drafted for each contract so that they
are generic and to the greatest extent possible the provisions in them are the
same in all five.

The other Contract Conditions (PW-CF6, PW-CF7, PW-CF8, PW-CF10 and
PW-CF11) are also standard contract conditions that have been developed to
suit different requirements.

For a brief summary of each of the different contracts contained in the Public
Works Contract suite please refer to guidance note GN 1.5.

GN 2.3v1.3 27/06/2018
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2.2 Components of Tender Documentation, Continued

Contract The form of tender indicates which Contract Conditions apply to the project
Conditions which is the subject of the tender. The following are the standard forms of
(continued) contract that include the contract conditions:

Form of Contract

PW-CF1 Public Works Contract for Building Works designed by the
Employer

PW-CF2 Public Works Contract for Building Works designed by the
Contractor

PW-CF3 Public Works Contract for Civil Engineering Works
designed by the Employer

PW-CF4 Public Works Contract for Civil Engineering Works
designed by the Contractor

PW-CF5 Public Works Contract for Minor Building and Civil
Engineering works designed by the Employer

PW-CF6 Public Works Short Form of Contract for Public Building and
Civil Engineering Works

PW-CF7 Public Works Investigation Contract

PW-CF8 Public Works Short Investigation Contract

PW-CF9 Public Works Framework Agreement

PW-CF10  Public Works Contract for Early Collaboration
PW-CF11  Public Works Term Maintenance and Refurbishment

Contract
Pricing The Pricing Document enables the Employer to prescribe to prospective
Document candidates / applicants how they should break down their tendered lump-sum

price. The different forms of contract have different requirements in relation
to the Pricing Document. These are set out in guidance note GN 1.5.3.

Continued on next page
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2.2 Components of Tender Documentation, Continued

Novated
design
documents

Where the Employer has a pre-existing contract with design consultants that
is not fully discharged, that contract can be novated to the successful tenderer
for a works contract in the case of a design-and-build project. In this case, the
all design and contract documents that relate to the design consultants must be
included with the tender documentation and become novated design
documents under the Contract. If the Consultants are not being novated to the
Contractor but their designs are being handed over, the design documents
should be included with the tender documents without any reference to
novation in the tender documents or in the Schedule.

Supplemental
information

The Sponsoring Agency under section 2.2 of the relevant ITT can issue
supplemental information to all applicants / candidates once the Invitation to
Tender has been issued and before the latest date set (for issue of information)
in the Particulars section of the ITT. Such information could include additions
or deletions to the information already supplied, or it could indicate an
extension of the time limit. The Employer should not normally issue
supplemental information later than the date stated in the Particulars section
of the ITT.

Supplemental information will only become part of the contract, if the
Employer states that this will be the case.

Amendments to
tender
documentation

If it is within the best interests of the project to amend the tender
documentation during the tender period, the Employer needs to consider the
effect that this will have on the length of the tender period — as it could result
in an extension of time being granted for the tender submission date.

All amendments to the tender documentation must be circulated
simultaneously to all the tenderers, to ensure fairness in the tender
competition.

Once tenders have been submitted during the tender evaluation stage, a
detailed assessment of the impacts of any amendments should be considered
and the conclusion should be included in the tender report — which should
then be given to the Sponsoring Agency and the Sanctioning Authority to
approve at Project Review 7. See page 55 for more information about the
tender report.

GN 2.3v1.3 27/06/2018
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3: Inviting Tender Submissions

3.1 Overview

Introduction

It is a basic principal of Government procurement policy that competitive
tendering should always be used. Before inviting competitive tenders for a
project, the Employer must:

= Ensure that all the required tender documentation is completed,;
= Ensure that the Contract Notice has been correctly published;

= Decide the timeframes for the tendering period in accordance with the
relevant procurement rules; and

= Consider the process for receipt of tender submissions.

This chapter summarises tasks relating to inviting tender submissions. It
contains the following topics:

3.2 Advertising and Timeframes for the Tender
Outlines the advertising options and the timeframes for the 35
tendering period.

3.3 Administrative Procedures

Outlines the procedures for acknowledging receipt of and 38
opening tender submissions.

Note: Appendix A (page 60 ff) includes detailed pre-tender checklists for
the Employer.

Tax
Compliance

As the Preface to the Invitation to Tender makes clear, it is a condition of the
award of the Contract that the successful Tenderer shall, for the term of the
contract, comply with all EU and domestic tax laws. Prior to the award of
the Contract arising out of the competition the successful Tenderer shall be
required to supply its Tax Clearance Access Number and Tax Reference
Number to facilitate online verification of their tax status by the Contracting
Authority.

Candidates/Applicants may obtain information regarding their obligations

concerning

= Taxation from the Revenue Commissioners (www.revenue.ie);

= Environmental protection from the Environmental Protection Agency
(www.epa.ie); and

= Employment protection and working conditions from the Workplace
Relations Commission (http://www.workplacerelations.ie/en/).

GN 2.3v1.3 27/06/2018
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3.2 Advertising and Timeframes for the Tender

Planning It is essential to have a coherent plan for advertising the Invitation to Tender.
Factors to consider when developing the advertising strategy include:
= A clear understanding of the national and EU publishing requirements;
= The appropriate media to use — OJEU, eTenders website;
=  When to place the advertisement; and

= The organisational and personnel arrangements to deal with enquiries
from interested tenderers.

National and  The publication requirements for the Contract Notice are determined by the
EU rules value of the project in relation to national and EU thresholds®, as summarised
in the following table:

Contract Value Mandatory Publication Requirements

Above the EU threshold — The Contract Notice must be published in
€5,548,000 (excluding VAT)  the OJEU and on the eTenders website.

Above the national threshold ~ The Contract Notice must be published on
—€50,000 (excluding VAT) the eTenders website.

Below the national threshold ~ No requirement to publish in the OJEU or
—€50,000 (excluding VAT) on eTenders website.

Prior In order to ensure compliance with the principles of transparency and non-
Indicative discrimination, consideration should be given to publishing a Prior Indicative Notice
Notice in the OJEU at the start of the year stating that individual advertisements for small

works contracts (above €50,000) will be published from time to time during the year
on the eTenders website, and at the appropriate time interested parties will be invited
to participate in a prequalification / tender competition for such works.

Projects In relation to works projects below €50,000 (excluding VAT), while there is no
?;JOW requirement to advertise on eTenders or elsewhere, the principle of transparency and
e

. non-discrimination still needs to be satisfied. So the Contracting Authority should give
national . . . L . .
threshold serious consideration to publishing the Contract Notice for such projects on the
eTenders website, bearing in mind that the response might be disproportionate with
regard to the value of the project.

Where a Contracting Authority does not advertise for projects below €50,000 and has
satisfied the principles in some other way, five firms should be invited to tender with
the expectation that five tenders will be submitted. If fewer than five firms submit
tenders, the Contracting Authority may only proceed with the award if it considers
that there has been genuine competition and that the tender selected represents value
for money.

Continued on next page

3 EU Threshold with effect from January 2018 to 31 December 2019. Thresholds are revised every two years. Full and up to
date thresholds can be checked on the EU public procurement website http://simap.europa.eu/.
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3.2 Advertising and Timeframes for the Tender, Continued

Deposits

Timeframes
for the
tendering
period

Where deposits are sought they must be based on the cost incurred in preparing the
relevant tender documents (i.e. the costs in reproducing and issuing the documents
including overheads such as labour, material reproduction costs, postage etc., but
should not include development costs of the documents). These deposits should
always be returned in full (when an award is made, or if no award is made as soon
as possible) to the unsuccessful tenderers that submitted bona fide tenders that were
not subsequently withdrawn.

Contracting Authority must allow tenderers adequate time to submit their bids.
When considering the minimum timelines for tender submissions, the Sponsoring
Agency / Contracting Authority should have regard for the EU Directives and
must take the complexities of the project into account.

The latest date for receipt of tenders is stated in the Particulars section of the ITT.

For projects above the EU threshold

The main minimum time limits, which are reckoned from the date of
dispatching the notice to the OJEU, are outlined in the following table:

Type of

Procedure

Open

Restricted

Time Limits?

on condition that documents are available electronically

The minimum time limit for receipt of tenders is 35 days.
This can be reduced to 30 days where tenders may be
submitted by electronic means in accordance with
Regulation 22(1) to (6), (10) and (11) of SI 284 of 2016;

If a Prior Information Notice (PIN) that has not itself been
used as a call for competition has been published, a time
limit of 15 days is sufficient providing the conditions in
Regulation 27 (2) are met; or

Where a state of urgency exists that is duly substantiated by
the Contracting Authority the time limit shall not be less
than 15 days.

The minimum time limit for receipt of requests to
participate (Stage 1) is 30 days.

Stage 1 may only be reduced where a state of urgency
exists® that is duly substantiated by the Contracting
Authority in which case the time limit shall not be less than
15 days.

The minimum time limit for receipt of tenders (Stage 2) is
30 days.

Stage 2 can be reduced to 25 days where tenders may be
submitted by electronic means in accordance with
Regulation 22(1) to (6), (10) and (11) of SI 284 of 2016;

Continued on next page

4 The time limits quoted are given in days from the date on which the contract notice was sent.

5 The use of urgent procedures must be justified and have been caused by unforeseeable events outside the control of the
Contracting Authority. Delay or inaction on the part of the Contracting Authority is not sufficient reason for applying
exceptional procedures.
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3.2 Advertising and Timeframes for the Tender, Continued

Timeframes . —
for the Type of Time Limits

tendering Procedure

period

(continued) Restricted = |faPrior Information Notice (PIN) that has not itself been
. used as a call for competition has been published, the time
(Continued) limit for Stage 2 shall not be less than 10 days providing
the conditions in Regulation 27 (2) are met; or
= Where a state of urgency exists that is duly substantiated
by the Contracting Authority the time limit for Stage 2
shall not be less than 10 days.

Competitive ™ Both procedures have more than one stage.
Procedure = Regulation 29 of SI 284 of 2016 should be consulted for

with the time limits associated with the Competitive
Negotiation Procedure with Negotiation;

and = Regulation 30 of SI 284 of 2016 should be consulted for
Competitive the time limits associated with the Competitive
Dialogue Dialogue.

For projects below the EU threshold

Under national procurement rules the minimum time period for receipt of
tenders for works projects above €50,000 (excluding VAT) and below the EU
threshold, as a general rule, is 21 calendar days. In certain circumstances
shorter time periods may be used, where justified, provided the time allowed
is adequate to ensure genuine competition.

For projects below €50,000 (excluding VAT) or for mini-competitions under
a Framework agreement as a general rule shorter time periods may be set.
However, as a matter of best practice, Sponsoring Agencies / Contracting
Authorities should allow adequate time for interested parties to respond to a
request for tenders or for expressions of interest whether or not the request is
published on eTenders.

Continued on next page

GN 2.3v1.3 27/06/2018 37



3.3 Administrative Procedures

Custody of
tenders

The Employer must ensure that adequate procedures are in place for the safe
custody of tenders received until those authorised to open the tenders are in a
position to carry out that duty.

Opening the
tenders

All tenders must be opened together, as soon as possible after the time and
date set for receipt of tenders. There should be internal procedures which
require the tenders to be opened in the presence of at least two authorised
officials of the Employer. These internal procedures will ensure that if any
disputes arise, there is a formal and transparent report of the received tenders
signed by the two authorised officials. Once tenders have been opened, a
formal record should be made, which identifies tenders received and the
values of their bids, and summary details of any rejected tenders.

Labelling of tenders

The Particulars section of the ITT must clearly state any requirements
regarding the labelling and numbering of tender responses. Any such
requirements must be followed exactly by tenderers.

Late tenders

The Particulars section of the ITT must clearly state the latest date and time
for the submission of tenders. Tenders received after this date and time should
not be evaluated, and should be returned to the sender unopened.

GN 2.3v1.3 27/06/2018
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4. Evaluating Tender Submissions and Awarding the
Contract

4.1 Overview

It is the responsibility of the Design Team to consider and evaluate all tenders
that are submitted by prospective contractors on time. This chapter contains

the following topics relating to tender evaluation:

Introduction

GN 2.3 v1.3 27/06/2018 39



4.2 About Tender Evaluation

Establishing a
tender
evaluation
panel

Once the closing date and time for receipt of tenders has passed the next step
(after opening and recording of all tenders received on time) is to set up a
tender evaluation panel (if not already set up) which progresses the evaluation
through the following stages

1: Compliance check Examine all tenders received on time to
determine whether or not they are compliant

2: Suitability assessment  Determine suitability (open procedures only)
of compliant tenders.

(In a restricted procedure, applicants have
already passed the suitability assessment.)

3: Tender evaluation Determine which is the most economically
advantageous tender.

The evaluation panel should in considering the tenders assess the comparative
cost of each tender using the template in Appendix 5 of ITTW 1, ITTW 1a
and ITTW 2. It should also assess any other criteria and sub-criteria
identified in the Particulars section of ITTW 1, ITTW laand ITTW 2. All
criteria and sub-criteria that have weightings or marks should be disclosed in
the Particulars section of ITTW 1, ITTW la and ITTW 2 at time of issue of
the relevant ITT.

Managing
tender queries

The procedure for raising a tender query is set out in section 2.3 of the ITT
(ITTW 1, ITTW laand ITTW 2).

Tenderers’ queries

Tenderers can raise queries in writing, by post or email. Queries must be
raised as soon as possible, and no later than when stated in the Particulars
section of the relevant ITT. All queries must be managed in the same way —
all tenderers must be given the same documentation and replies and have the
same access to further information.

The Employer’s or the Design Team’s responses

Neither the Employer or the Design Team have any obligation to respond to
tender queries; but if they choose to do so, they must follow defined
procedures such as:

= Responding to requests for clarification;

= Evaluating the queries;

= Amending tender documentation (see section 2.2 of the ITT), if required;
= Providing formal receipts to tenderers making queries; and

= Making each query response or clarification available to all tenderers (see
section 2.3 of the ITT).

GN 2.3v1.3 27/06/2018
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4.2 About Tender Evaluation, Continued

Managing
tender queries
(continued)

Confidential queries

If the applicant / candidate has clearly marked a query as confidential, the
response can be sent to that applicant / candidate only. However, the
Employer or the Design Team may at its discretion decide that the response
should be sent to all applicants / candidates, and advise the applicant /
candidate accordingly. The applicant / candidate then has the option of
withdrawing the query. However even if the applicant / candidate withdraws
its query, the Contracting Authority may still under section 2.2 of the ITT
issue the information (if considered important enough) to all applicants /
candidates.

Tender
qualifications

Qualifications to tenders or to any Pricing Document should not be accepted
under any circumstances. For more information see the Requirements for
Tenders section in the ITT.

[

the applicant / candidate has ... the Employer may ask the applicant /
included qualifications with its ~ candidate to withdraw the

tender qualifications.

The applicant / candidate is ... the applicant / candidate must be
asked to withdraw the rejected.

qualifications, and fails to do so

all applicants / candidates have ... the tender procedure should be

qualifications attached to their formally closed and the applicants /

tenders candidates notified; a new procurement
procedure should then be initiated (if
appropriate).

Tender
clarifications

The Employer may seek clarification from a tenderer regarding a submitted
tender. This is to ensure that tenders are not rejected on matters which can be
easily clarified, without a risk to transparency or equal treatment of tenders.

The Employer may meet with a tenderer for the purposes of clarification. The
Employer will confirm to the Tenderer concerned in written minutes any
clarification arising from a meeting and the Tenderer will be required to
confirm or correct the minutes in writing.

Any written clarifications of a tender, including extracts from minutes of a
pre-award clarification meeting that have contractual significance will be
referred to in the Letter of Acceptance and will form part of the Contract.

GN 2.3v1.3 27/06/2018
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4.2 About Tender Evaluation, Continued

Tender Substantive alterations not allowed

82;';':3;';;"5 Substantive alteration to tender bids is not allowed after the deadline for
submission has passed. In particular, any adjustment to price that could
improve the competitive position of a particular tender. The EU Council and
Commission has stated clearly that:

...all negotiations with candidates or tenderers on fundamental aspects of
contracts, variations in which are likely to distort competition, in particular
on prices, shall be ruled out.

Interviewing As part of the tender process and where appropriate, bona fide tenderers may

tenderers be invited to attend an interview to clarify aspects of their tender to the
Employer. This should be exceptional as written clarification should be the
normal way of dealing with any issue.

Interviewers should be careful not to invite or accept new information at the
interview, as consideration of new material would invalidate the whole
procedure.
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4.3 Tender Evaluation Criteria

Introduction

The tender assessment process must be objective, transparent, and based
solely on the award criteria stated in the tender documents which would
normally be the ‘most economically advantageous tender’ (MEAT).

The contract should be awarded to the highest scoring tender measured
against MEAT criteria unless Lowest Price Only is the criteria in which price
will decide who should be awarded the contract.

Establishing
the criteria

In the case of MEAT the tender award criteria should be relevant to the
specific contract and appropriate to the nature, type and complexity of the
project. If no weightings are allocated to the criteria, they should be stated in
descending order of importance in the Particulars section of the ITT. The
Employer should follow equitable, fair and transparent procedures in
assessing quality and price in a tender.

Considerations
for comparing
tenders

In comparing tenders under MEAT criteria, the Employer will need to
consider some or all of the following:

= The values in the Pricing Document;

» The tenderer’s Works Proposals;

* The tenderer’s management and supervision structure (if requested);
* The tenderer’s proposed working methods (if requested);

= The tenderer’s initial programme (if requested);

= Rates for delay costs with the percentage adjustment for costs of labour,
material and plant and any other items to be tendered in the Works
Proposals. Where a tendered daily rate(s) for delay has been submitted,
the tender assessment must include the evaluation of the tendered delay
cost and rates using the stated delay periods;

= Rates in a Schedule of Rates;

= Variant tender options;

= Credits offered for owner-controlled insurance; and
= |f time is tendered, its impact on tender prices.

GN 2.3v1.3 27/06/2018
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4.3 Tender Evaluation Criteria, Continued

Quality
(technical
merit) for
Award Criteria

Award criteria that relates to technical merit should include the following:

= Methodology for carrying out the works on the project;

= Deployment of resources being made available for a particular project;
= Understanding and knowledge of the tender requirements;

= Detail as to how the Works will be delivered on time;

= Risk management;

= Communication skills and systems that are to be used to deliver the
Works; and

= Approach to health and safety.

Other Award
Criteria

The award criteria can also include other things as listed in Article 67 of
Directive 2014/24/EU on public procurement and should take account of Sl
N° 284 of 2016 European Union (Award of Public Authority Contracts)
Regulations 2016 and Directive 2014/25/EU and SI N° 286 of 2016 European
Union (Award of Contracts by Utility Undertakings) Regulations 2016.

For more detailed information on comparing tender submissions, see Public
Works Contracts (GN 1.5) § 2.7.1 Comparing Tender Costs. In particular, see
the section on Adjusting the tender sum, which deals with how to adjust the
tender sum of competing tenders by reference to a) provisional values the
Employer has included in the Invitation to Tender and b) details of rates and
percentages that the Tenderer has supplied in Part 2D of the Schedule.

Exceptionally
low tenders

Where an exceptionally low tender price is received, it should be fully
investigated and only if it is found to be bona fide and acceptable regarding
the low price should it be allowed into the price evaluation part of the
procedure. In the case of tenders covered by EU directives, exceptionally low
tenders should be investigated following the procedures set out in those
directives.

Tender
consistency
with
suitability
assessment
material

Tenders must be consistent with the applicants’ / candidates’ suitability
assessment submission relating to the current competition. Changes can be
made only with the express written approval of the Employer.

GN 2.3v1.3 27/06/2018
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4.4 Adjusting Details within Tender Pricing

Breakdown of
the Pricing
Document

Any individual lump-sum included in the make-up of the winning tenderer’s
price should be broken down in sufficient detail to be of use during the award
stage. For example, a single sum for the complete heating installation should
be broken down into individual work packages or particular components with
separate prices for supply and installation. This applies as much to traditional
contracts as it does to design-and-build projects.

In traditional Employer-designed projects, the Bill of Quantities (principal
pricing document) is a key part of the Pricing Document. On design-and-build
projects or in other cases where a Bill of Quantities is not provided as a key
part of the Pricing Document, it should be replaced by some other document —
such as an activity schedule, a list of milestone payments, or an analysis of
the Contract Sum broken down into convenient lump sums.

Adjustments
to the Pricing
Document

When a successful tenderer is selected and prior to the issue of the Letter to
Unsuccessful Tenderers (MF 1.2), it may be necessary to adjust the Pricing
Document to correct errors in the computation of the detailed tender figure, to
deal with inconsistencies between rates (for example, front loading of rates or
imbalance between rates throughout the Pricing Document), and to rebalance
the distribution of costs across elements of the Pricing Document. The
outcome of this adjustment exercise must not alter the fixed-price lump-sum
tendered by the Contractor.

This exercise is undertaken so that the valuation of interim payments and the
valuation of any future compensation events are fair to both the Employer and
the Contractor. Furthermore, the exercise is also undertaken to enable realistic
cash-flow projections.

The preferred tenderer is invited to make the necessary adjustment in
consultation with the Contracting Authority. If this activity is successful, then
the notice of the Contracting Authority’s intention to award the contract to a
particular contractor may be issued. If the outcome of the consultation process
is not satisfactory, the Contracting Authority should carefully consider the
next step with the option to go to the next most suitable tenderer if it is
thought that this is the most appropriate action.

Adjustments are also permitted where the Contracting Authority has indicated
that there will be Reserved Specialists to be appointed or where a Standing
Conciliator is to be appointed. Please refer to Section 1.9 of guidance note
GN 2.3.3 for further details.

GN 2.3v1.3 27/06/2018
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4.4 Adjusting Details within Tender Pricing, Continued

Rebalancing
rates

In determining what the balanced or corrected rates should be (during the
consultation process), the Contracting Authority should consider using the
following as a basis for discussion:

= Rates for similar work which the Contracting Authority or its consultants
have access to on other projects, adjusted as necessary;

= Rates for the same work that are different in separate locations in the Bill
of Quantities;
= Rates in the Schedule of Rates;

= Rates for similar work published in construction industry pricing books,
adjusted as appropriate for currency, time and location;

= Rates built up from first principles using labour constants, market prices
of materials, labour hourly rates (based on REA) and an allowance for
overheads and profit; and

= Rates derived from a combination of some or all of the foregoing four
points.

It is important that the rationale behind the establishment of balanced or
corrected rates is worked out logically and can be demonstrated, if necessary.

Pricing
Document
without
breakdown

In limited circumstances — only in the case of some design-and-build
contracts — the Pricing Document may be very general and include a fixed-
price lump-sum without a detailed breakdown. In such cases, however, the
Employer should set down milestones for interim payments in the Works
Requirements — for example when 10%, 20%, 30% (and so on) of a project is
completed the cost of the project should be appropriately apportioned and
when that milestone is reached the relevant portion should be paid to the
Contractor (less retention). Where this is done, any lump sum figures in a
tender should, if necessary, be broken down and reflected in the milestone
figures.

EU
procurement
requirement

In dealing with inconsistencies between rates, balancing of rates and errors,
the Employer must ensure that the tendered lump-sum figure is not changed.
Any change would be regarded as post-tender negotiations, and would be in
violation of the EU procurement rules. The rules around rebalancing rates are
included under section 8.2 of ITTW 1, ITTW laand ITTW 2. Furthermore
details of how the Employer intends to rebalance rates or milestone values (as
above) may be included in the tender documents or alternatively in the
Contract Notice or both.

GN 2.3v1.3 27/06/2018
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4.5 Considering VAT

Introduction

VAT in
tenders

VAT on
invoices

Payment of
VAT to the
Revenue

The way VAT is treated under the Public Works Contracts depends on whether or
not the Employer is a ‘principal contractor’ for VAT purposes. Bodies such as local
authorities, Government departments and larger public bodies are likely to be
registered as ‘principal contractors’; others will not, as they are not required to be so
registered by legislation. Employers should be aware of their status in this respect.

In all cases, however, the Employer is required (under clause 11.7.2 of the Contract)
to pay the Contractor (or the Revenue Commissioners, as appropriate) any VAT

arising on the supply under the Contract.

The following table summarises the differences that apply for employers who are
‘principal contractors’ and those who are not.

Employer is a ‘Principal Employer is NOT a ‘Principal
Contractor’ Contractor’

The Employer invites tenderers to
submit tenders that include standard-
rate, exempt and zero rate VAT, but
are exclusive of the reduced rate
VAT.

The Pricing Document should, where
appropriate, allow space for the
tenderer to insert amounts to which
VAT at the standard, exempt and
zero rates rate (but not at the reduced
rate) can be added, so that the total
amount for VAT in the tender can be
established.

Invoices that the Contractor submits
to the Employer include standard-
rate, exempt and zero rate VAT, but
are exclusive of the reduced rate
VAT.

The invoice should also be in
compliance with the Revenue
Commissioners requirements
regarding VAT.

The Contractor is responsible for all
VAT at the standard, exempt and
zero rates (but not at the reduced
rate) and includes these in its VAT
return to the Revenue.

The Employer calculates the reduced
rate VAT that applies, and remits
this directly to the Revenue
Commissioners.

The Employer invites tenderers to
submit tenders that include VAT at
all VAT rates.

The Pricing Document should allow
space for the tenderer to insert
amounts to which all of the different
VAT apply, so that the total amount
for VAT in the tender can be
established.

Invoices that the Contractor submits
to the Employer include VAT at all
rates.

The invoice should also be in
compliance with the Revenue
Commissioners requirement
regarding VAT

The Contractor is responsible for all
VAT (including the reduced rate),
and includes all VAT in its VAT
return to the Revenue.

GN 2.3v1.3 27/06/2018
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4.5 Considering VAT, Continued

Correcting
VAT errors

When a successful tenderer is selected, but not yet accepted, the Pricing
Document should be examined for inconsistencies, errors and imbalances in
rates. If VAT has been calculated incorrectly (for example, using the wrong
rate), the pre-VAT tender price should be adjusted by the Contractor so that
the correct VAT calculation yields the submitted tender lump-sum price. This
will probably require adjustments elsewhere in the Pricing Document for
consistency. These adjustments should be carried out during the consultation
stage when rebalancing of rates is being carried out.

For example, the following table shows an extract from a tender submission
that includes VAT at all rates — i.e. where the Employer is not a principal
contractor for VAT purposes:

Tender Price excluding VAT €22,491,224
VAT on €5,442,818 at 21% €1,142,992
VAT on €16,034,976 at 12.5% €2,004,372
VAT on €850,430 at 0% €0
VAT exempt, €129,000 €0
VAT Subtotal €3,147,364

Total Tender Price including VAT

€25,604,588

In this example the Contractor is a ‘Principal Contractor’ for VAT, so the

In this example submission, the tenderer made a number of errors:

* The middle (building) rate for VAT should have been 13.5%, not 12.5%;
and

= The standard rate for VAT should have been 21.5%, not 21%;

Where this is the winning tender and these errors are in the tender, the
Employer should consult with the tenderer after adjusting the make-up of the
Total Tender Price including VAT to get agreement to the adjustment. The
table below shows how the figures might be adjusted following this:

Tender Price excluding VAT €22,300,549
VAT on €5,321,096 at 21.5% €1,144,036
VAT on €16,000,023 at 13.5% €2,160,003
VAT on €850,430 at 0% €0
VAT exempt, €129,000 €0
VAT Subtotal €3,147,364
Total Tender Price including VAT €25,604,588

GN 2.3v1.3 27/06/2018
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4.5 Considering VAT, Continued

Adjustments
to the
Contract Sum

In adjusting the tender sum, VAT calculations must be corrected without
changing the fixed-price lump-sum (where the Contractor is liable to Revenue
for VAT) in the same way as described for adjustments in 4.4 Adjusting
Details within Tender Pricing (page 45).

Clause 11.7.1 of the Contract Conditions states that ‘The Contractor’s
completed Form of Tender states, and to what extent, the Contract Sum
includes VAT. All other amounts stated in the Contract are exclusive of VAT.
Post-contract adjustments to the Contract Sum are made on a net-of-VAT
basis, and in line with clause 11.7.2 and the appropriate sum for VAT where
applicable should be added to or deducted from the Contract Sum.

GN 2.3v1.3 27/06/2018
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4.6 Evaluating Insurance Options

Options

There are two approaches to providing contract insurances; they are:

Contractor-controlled insurances where the Contractor provides all the
project insurances during construction (this is usually the preferred
approach); and

Owner-controlled insurances where the Employer is responsible for
providing public liability, all risks and professional indemnity insurance,
and the remainder are provided by the Contractor (for example, employer
liability insurance).

Owner-controlled insurance is used in exceptional circumstances where there
IS a transparent and justifiable case for providing the insurance in this way. If
owner-controlled insurances are required, the contract amendments must be
set out in the Works Requirements; the Contract itself must not to be
amended.

Disadvantages
of owner-
controlled
insurance

The disadvantages of owner-controlled insurances include (this is not an
exhaustive list):

There is no reduction to Contractor’s general insurance policy premium
when one project is excluded from insurance cover. This is because
contractors normally carry a block of insurance for all of their projects
and the premiums charged will not significantly change because one
project is excluded.

There is no claims history and therefore the insurer is likely to load the
premiums charged to the Employer as the policy taken out is a once-off
owner-controlled insurance policy. Alternatively, if the insurer makes the
premium for owner-controlled insurance economical Employer carries
very high excesses.

Similarly, the benefit of a discount for bulk continuous business, as a
Contractor would likely get, will not arise.

The cost of site security tends to be higher on owner-controlled insurance.
This is because insurers will seek to minimise their risk exposure as much
as possible in a situation where an Employer has very little commercial
leverage because of the once-off nature of the insurance requirement.

Owner-controlled insurances must be tendered for separately in an open
transparent and competitive way which will involve an additional
administrative function and cost.

The scope of the insurance contract may be very difficult to define at
tender stage as the Contractor will not be known and additional costs will
probably arise later when the insurers know who the Contractor and sub-
contractors are, or else a very significant premium will be charged for
such unknowns at the outset.

GN 2.3v1.3 27/06/2018
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4.7 Tender Evaluation Example

Introduction

Sample
project

The following example illustrates how certain issues, in relation to price only,
might be considered by the Employer at tender evaluation stage If criteria
relating to technical merit is part of an award (e.g. price 60%: technical merit
40%) it should be evaluated at the same time and the results merged with the
results of the price assessment to determine which is the most economically
advantageous tender.

The working assumption is a public works project:

= The contract is the Public Works for Civil Engineering Works Designed
by the Employer (PW-CF3);

=  An estimated value of €25 million; and
= The construction period is 30 months.

= The following contingent items are included in the tender documents
(Appendix 5 of ITTW 1, ITTW 1la & ITTW 2):

= 40 delay days;

=  €105,642 for labour based on:

o 1,800 hrs x €18.93 (Craft worker rate in SI 455 of 2017) = €34,074;

o 1,800 hrs x €17.04 (4" yr apprentice rate in SI 455 of 2017) = €30,672;

o 2,400 hrs x €17.04 (Cat 1 worker rate in SI 455 of 2017) = €40,896;
€250,000 estimate for materials; and

€100,000¢ estimate for plant, including rates of €120.30 per hour for

special plant item ‘A’ and €125.30 per hour for special plant item ‘B’.
Note: Ideally these should be Expected Values (in a statistical sense) of
contingent items, estimated by professional judgement of similar projects.

Continued on next page

6 The €1 00,000 estimate for plant in this example has been calculated by the Employer’s designer as follows:

(i) Rates in sterling for a selection of plant items in CECA publication converted to euro and multiplied by an €50,880
estimated number of hours.

(i) The rate of €120.30 per hour for special plant item ‘A’ multiplied by an estimate of 200 hours. €24,060

(iii) The rate of €125.30 per hour for special plant item ‘B’ multiplied by an estimate of 200 hours. €25,060

Total €100,000

GN 2.3v1.3 27/06/2018
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4.7 Tender Evaluation Example, Continued

Sample The following tender prices were received:
pricing

_ Contractor A Contractor B Contractor C

Sample = The tender evaluation exercise would give rise to the following
calculations calculations:

Contractor A Contractor B Contractor C

Continued on next page
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4.7 Tender Evaluation Example, Continued

Traditional
contract
tender
evaluation

For a traditional contract, the most competitive price offered is that of
Contractor B. Where technical merit is part of the basis for the award then
that needs to be assessed and merged with the total tender prices to determine
the most economically advantageous tender. Some examples of other criteria
that would qualify as technical merit and might be included are:

The tenderer’s proposed management, supervision structure and
personnel;

The proposed working methods;

The initial programme; and

The plant and labour resources that would be deployed.
Additional price criteria might be:

Value Engineering proposals included with tender; and
Mandatory tender options (e.g. owner controlled insurance).

Award Rates
and
percentages
to be listed

The following tendered rates and percentages of the winning tender were
included in Part 2D of the completed Schedule attached to the Form of
Tender (e.g. FTS1) which included the fixed price lump sum tender price:

€4,800 for the daily delay rate;
58% on labour costs;
18% on material costs; and

8% on plant costs to be applied to the value of plant as authorised under
clause 10.6.4 (3) of the Contract. Plant costs are based on:

= The plant rates set out in the Civil Engineering Contractors’
Association (CECA) publication Schedules of Day works Carried Out
Incidental to Contract Work’. The rates in this publication are in GBP,
and for tender evaluation are converted at par (GBP1.00 = EUR1.00),
as the Contractor is deemed to have included a percentage adjustment
in the overall price to cover expected differences in the EUR-GBP
exchange rate during the project.

= The rates of €120.30 per hour for special plant item ‘A’ and €125.30
per hour for special plant item ‘B’ that were supplied with the tender
invitation.

Continued on next page

" www.ceca.co.uk/Publications.aspx
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4.7 Tender Evaluation Example, Continued

Design-and- In the case of a design-and-build contract, the technical merit criteria can
build tender include design as well as the other technical merit criteria mentioned for
evaluation traditional contracts. Whole Life Cost as a criterion will also be a factor.

Separate weightings should be allocated to price and technical merit, with
technical merit having an appropriate weighting relative to the importance of
approach and quality to the delivery of the works.
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4.8 Awarding the Contract

The tender
report

At the conclusion of the tender process, the Design Team produces a tender
report that confirms (and places on the record) the process used and the basis
for the tender competition and makes a final recommendation for acceptance
of a particular tender for consideration by the Employer. The tender report
should normally include the following:

= An explanation as to the tender process used including full particulars of
the recommended tender and all the tender documentation issued;

= Details any special requirements included in the form of tender; and

= Include a MEAT assessment of all tenders and identifying the winning
tender with a recommendation to accept it.

= Includes a commentary on any salient issues raised by the tender process.

The tender report should also incorporate copies of all of the forms of tender
and attached completed Schedules received.

Following the completion of the tender report the case for proceeding with the
recommended winning tender should be reviewed by the Sponsoring Agency.
The analysis contained in the detailed project appraisal provides the
framework for undertaking this review.

Before seeking approval from the Sanctioning Authority, the Employer must
address and resolve any outstanding issues in the tender report. The Employer
must either endorse the recommendation in the report, or clearly state a
different recommendation to the Sanctioning Authority. This action takes
place at Project Review 7 stage and is the last gateway before the project
proceeds to the award of the contract.

Procedures

The Capital Works Management Framework incorporates a number of
standard letters that are used to facilitate the contract award process. The
requirements are slightly different for above and below threshold
procurements:

Letter to apparently  Sent by Employer to all tenderers before issue of

unsuccessful tenderers the Letter of Acceptance other than to the

(MF 1.2) tenderer deemed to be the most economically
advantageous (MEAT).

Letter to successful Sent by Employer to the Tenderer deemed to be
tenderer the most economically advantageous (MEAT).
(MF 1.2)

Note: This letter is sent at the same time as issue
of letter to apparently unsuccessful tenderers.

Letter of acceptance  Sent by Employer to the successful Tenderer (the

(MF 1.4) Contractor) (not earlier than fourteen/sixteen
days after issue of MF 1.2 above), to form the
Contract.

GN 2.3v1.3 27/06/2018

Continued on next page

55



4.8 Awarding the Contract, Continued

Letter to
apparently
unsuccessful
tenderers (MF
1.2)

Tenderers that are not being considered further in the evaluation stage
because their bids are not the most competitive should at a minimum be
notified of their position (with a summary of where their tenders were not as
competitive as the winning tender) through the issue of a letter. There are a
suite of letters to be found on the Construction Procurement Reform website
published under Pillar 1 — Model Forms — MF 1.2. Reply to the prompts
provided and it will guide you to a suite of template notification letters
suitable for most circumstances. For above threshold competitions the Letter
to Apparently Unsuccessful Tenderers is issued 14 days where the
notification is sent electronically or 16 days where sent by other means. This
period, introduced by means of SI N° 130 of 2010, is known as the Standstill
and a contract may not be awarded until this period has elapsed.

For below threshold competitions the Standstill period does not apply,
however it is recommended to observe a period of at least 7 days between the
issue of the Letter to Apparently Unsuccessful Tenderers and the award of the
contract to the winning tenderer.

Approval of
funding

For the project to proceed to the implementation stage, the Sanctioning
Authority needs to give explicit approval of funding. This happens at Project
Review 7 stage.

If the budget
is exceeded

If all bona fide tenders received exceed the approved budget to the extent that,
even though the winning tender continues to represents value-for-money, the
Employer still cannot afford it, the Employer will have to re-examine the
project costs to identify non-essential works which can be omitted to bring the
project costs back within the approved budget or else find additional funding.

Works that are essential should not be omitted if they will have to be re-
introduced at a later stage after contract award. Even with the removal of
non-essential work (or any works) the question in relation to compliance with
the procurement rules and staying with the existing procurement procedure
will turn on if such omissions materially alter the contract that was originally
advertised. Even post-award variations are subject to this analysis. In the
Pressetext case, the Court of Justice held that changes to a public contract
may amount to the award of a new contract requiring a new call for
competition if those changes are sufficiently material to demonstrate an
intention by the parties to re-negotiate the essential terms of the contract.
Therefore, any amendments to remove non-essential works must not
materially amend the contract that was originally advertised. Factors that
could be considered materially might be (i) the value of the contract and the
value of the work being removed: (ii) whether there is any amendment to the
duration of the contract (this can only happen by agreement); (iii) whether
there is any amendment to the start date (this should not happen); (iv) whether
the removal of the non-essential works would favour some bidders over
others; (v) whether the removal of the non-essential works would make a
difference to the overall result in the competition i.e. to the identity of the
successful tenderer.
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4.8 Awarding the Contract, Continued

If the budget
is exceeded -
action pre-
award
continued

If the budget
is exceeded -
action post-
award

Tender Cost
Analysis
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If the Employer feels that the removal of non-essential work in a particular
case would constitute a material change and therefore not be consistent with
EU procurement rules and if there is no additional funding available, the
process should be brought to a halt and a new procurement procedure
embarked on.

If, having re-examined the project costs, the Employer forms the opinion that
the there is no room for bringing project costs back within the approved
budget, the Employer should either seek funding from other sources or
consider initiating a new procurement procedure.

Requests for additional budget
Requests for additional capital expenditure should only be made if:

= All alternatives have been considered; or

= Serious programme or market issues justify the increase in order to
achieve the best value for money.

Note: The Sanctioning Authority must be informed of any significant
deviation from the approved budget at Project Review 7, as the viability of
the project may have to be called into question at this stage.

The procurement difficulties that arise if a Contracting Authority seeks
agreement at the pre-award stage of a contract with the winning tenderer on
the value of the omission of non-essential work which would be deducted by
means of a change order post contract award and that agreement is included
in the contract would amount to negotiation post tender which is not
permitted under the EU procurement rules and therefore such an agreement is
not permitted.

The Tender Cost Analysis is carried out by the Cost Adviser on the tender
price submitted by the winning tenderer. Its purpose is to show how the
tender costs have been distributed over the various components in a project so
as to determine if they are adequate or otherwise. The Tender Cost Analysis
should be a key document in the Design Team’s tender report.
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4.9 Debriefing Post Contract Award

Voluntary
debriefing

Apart from observing the legal obligations where the provisions of the
procurement Directives apply, it is good practice to adopt a voluntary
constructive policy on de-briefing unsuccessful tenderers particularly where
contracts are awarded on the basis of the most economically advantageous
tender. Unsuccessful tenderers should be given an objective assessment of the
comparative strengths and weaknesses of their tenders having due regard to
commercial sensitivity and the need to avoid compromising the rights or the
competitive situation of other tenderers. The initial debriefing should be in
writing using the template notification letters under MF 1.2.

Responses to a request for further information, where received, should also be
in writing. Contracting Authorities should be aware the impact that additional
information may have on the Standstill period and pay particular attention to
the EU Treaty principle of equal treatment. If information of a material
nature is imparted and its equivalent was not imparted to other tenderers then
the award process should be paused and the Standstill period recommenced
once all tenderers are in possession of the new information.

Benefits of
constructive
debriefing

There are important benefits to giving constructive feedback to unsuccessful
bidders for both the contracting authority and the tenderer. They are:

For contracting authorities it can
= jdentify ways of improving the process for the future
= encourage better bids in the future
= help establish the public sector as a fair, open and ethical procurers
and
= encourage continued participation by contractors which promotes
competition.
For tenderers it can
= generate confidence and reassurance about the integrity of the process
= help improve future performance
= help them understand and operate the different procedures and
practices that apply in the public sector.

Note: It should also be borne in mind that voluntary disclosure of information
can avoid the need for recourse to formal measures such as the Freedom of
Information Act or EU Remedies Directives.

It should be noted that arising out of a recent ECJ case contracting authorities
must provide a summary of the reasons why a tenderer was not successful in a
particular competition.
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4.9 Debriefing Post Contract Award, Continued

Debriefing
meetings

Where a debriefing meeting is arranged, a structured approach to the meeting
should be adopted. It would be prudent to have at least two officers from the
contracting authority in attendance and a note of the proceedings kept for the
records. The process should address the particular contractor’s tender in
question against the evaluation criteria. It should focus on the relevant
strengths and weaknesses of that contractor’s tender without it being an
explicit comparison between that offer and the successful tenderer’s offer, or
any other tender.

The debriefing should not be a forum to debate the process of how tenders
were evaluated or discuss the merits of the award decision. Constructive and
effective debriefing will be very much assisted if clear, objective criteria for
award of the contract have been pre — established and applied objectively.

In general if there has been an objective and properly conducted tendering
process, an open constructive debriefing should provide reassurance to
unsuccessful tenderers.

It is important to ensure that officials, at the close of the meeting, do not make
general comment that might lead to the debriefing discussion being reopened
by the unsuccessful tenderer.

Confidentiality

Care should be taken to ensure that information such as the identity of other
tenderers, the prices or pricing strategies of other tenderers or information
that could compromise the competitive situation, or commercially sensitive
information, or infringe the intellectual property rights of others, is not
disclosed. However, it should be noted that the Freedom of Information
principles on the disclosure of records relating to a tender competition
summarised by the Information Commissioner, reproduced at Appendix C,
may also be relevant.
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Appendix A: Pre-Tender Checklists

Al Invitation to Tender Checklist — Employer’s Choices

High level As early as possible, and in any event before the ITTW 1, ITTW laor ITTW
checklist 2 for any public works is published, the Employer should be satisfied he has
answers to the following questions:

1 Is the scope of the works clearly defined in the Works
Requirements?

2 Has the level of site investigation required been
identified and an appropriate site investigation report
been prepared?

3 Has the necessity for an archaeological report been
determined and an appropriate preliminary
archaeological report been prepared?

4 Have the required bonds/securities/insurances been
identified?

5 Has the most appropriate procurement route been
identified?

6 Have all the tender documents been prepared?

7 Is all the required information available to allow the
Schedule (Part 1) to be completed?

8 Have award criteria and sub-criteria been decided?

Note: Only when the Employer is satisfied that all the above-mentioned
questions have been addressed to his complete satisfaction (and taking into
account the appropriate guidance) should the invitation to tender (ITTW1,
ITTW 1a or ITTW2) be published.
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A2 Consents and Licences Checklists

Main Checklist The list below is the main checklist (hon-exhaustive) of consents / licences
that may be required in connection with a public works contract; those that
are obtained should be identified in the Works Requirements:

References to legislation made below should be construed as being made to
the legislation current on the date that the tenders are invited.

Consent/Licence

1 Planning Permission under the Planning and Development
Act 2000

2  Part 8 Planning and Development Regulations 2001
Part 9 Planning and Development Regulations 2001

4 Compulsory Purchase Orders (e.g. in accordance with the
Housing Act 1966)

5  Toll Scheme (Section 57 of the Roads Act 1993 as
amended)

6  Motorways Scheme Orders under the Roads Act 1993 (as
amended)

7  Wayleaves (Section 43 Gas Act 1976)
8 Foreshore Licence under the Foreshore Acts 1933-2003

9  Dumping at Sea permit (Dumping at Sea Act 2004 (No.
35))

10  Agreements with State or Semi-State Bodies (for example,
ESB, Coillte, NRA, OPW, Irish Rail)

11  Rights of way/consents in relation to habitats, Special
Areas of Conservation (SACs), Natural Heritage Areas
(NHAs) (Wildlife Acts 1976-2000, Council Directives
79/409 EEC, 82/72/EEC, 92/43 EEC)

12 Tree Felling licence (Forestry Act 1946)

13 Approval of local fisheries boards (Fisheries (Tidal
Waters) Act 1934)

14 Appropriate licences / consents under the National
Monuments Acts 1930 — 2004.

Continued on next page
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A2 Consents and Licences Checklists, continued

Main Checklist
(continued)

Consent/Licence

Continued on next page
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A2 Consents and Licences Checklists, Continued

Operation The list below is a subsidiary checklist (non-exhaustive) dealing with

Licences operation licences that may be required in connection with a public works
contract; those that are obtained should be identified in the Works
Requirements:

tem Operation Licence Check
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A3 Invitation to Tender Checklists

General Questions that an employer needs to address in the tender invitation
Checklist documents include the following (on a non-exhaustive basis):
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A4 Tender Evaluation Checklist

The following checklist should be completed by the Employer in respect of
all tenders being considered for public works contracts:

1 Pricing document (completed by the tenderer)
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Appendix B: Works Requirements Content

The documents containing the Work Requirements provided by the Employer are identified in
Part One of the Schedule. The following table lists items that the Employer should consider
including in the Works Requirements.

Traditional Contracts Design-and-build Contracts

Preliminary Particulars

1.

The name, nature and location of the
Works;

A general description of the Works;

The names and addresses of the Employer
and Consultants.

Consents

Planning and other consents obtained or to be
obtained by the Employer. See also Appendix
3 to Standard Instruction To Tenderers.

The Site

1.

o B 0D

o2

Site boundaries;
Means of access;
Restrictions on access;
Position of the Works;

Information on adjacent / abutting
structures;

Limitations (if any) on use of the Site;

Other work on the Site to be carried out**
concurrent with the Works by the
Employer’s Personnel or others;

Facilities of the Employer to be operated
and maintained by the Contractor;

Specific site rules and regulations.

Preliminary Particulars

4. The name, nature and location of the
Works;

5. A general description of the Works;

6. The names and addresses of the Employer

and Consultants.
Consents

Where Planning and other consents are
referred to or are identified as ‘to be obtained
by the Employer’. See also Appendix 3 to
Standard Instruction To Tenderers.

The Site

1. Site boundaries;

Means of access;

Restrictions on access;

Position of the Works;

Information on adjacent / abutting
structures;

Limitations (if any) on use of the Site;

7. Other work on the Site to be carried out
concurrent with the Works by the
Employer’s Personnel or others;

8. Facilities of the Employer to be operated
and maintained by the Contractor;

9. Specific site rules and regulations.

o B WD

Continued on next page

8 The Employer may, if appropriate, wish to include the following or alternatively refer to them in the Works Requirements as background information:

Site surveys including locations of any utilities;

Site investigation report;

Archaeology and other reports.
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Appendix B: Works Requirements Content, Continued

Traditional Contracts Design-and-build Contracts

Sections Sections

Definition of sections into which the Works Definition of sections into which the Works

are divided for purposes of sectional are divided for purposes of sectional

completion. completion.

Drawings, Specifications, Schedules and Drawings, Specifications, Schedules and

Reports Reports

1. General arrangement, working and Note that for Design-and-build Contracts, such
construction drawings; information can consist of an output

2. Materials and Workmanship specification setting out the functional

requirements that the facility should
accommodate together with the expected
functional life, maintenance requirements, etc.
or it can contain a full specimen design. A
number of options exist:

1. Pure output specification;
2. Output specification and specimen design;

3. Output specification and specimen design
which cannot be changed,;

4. More developed decision.

specifications;

3. Performance specifications applicable to
Contractor-designed or specialist-designed
elements of the works.

Specialists Specialists

1. Designs to be prepared and/or works to be 1. Designs to be prepared and/or works to be
undertaken by Specialists; undertaken by Specialists

2. Novated specialists including details of the 2. Novated specialists including details of the
original appointment and form of novation original appointment and form of novation
agreement; agreement.

3. Names and all relevant details of
Specialists selected by the Employer.

Continued on next page
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Appendix B: Works Requirements Content, Continued

Traditional Contracts Design-and-build Contracts

Restrictions and Obligations

1.
2.

9.

Limitations on working hours;

Hoardings, fences, screens, temporary
roofs, advertising rights;

Maintenance and protection of existing
services on, under or over the site;

Execution of work in a specific order;

Road closure restrictions, alternative route
restrictions;

Maintenance of specific temperature or
humidity levels;

Temporary accommodation and facilities
for the use of the Employer including
heating, lighting, furnishing and
attendance details;

Installation of telephones and facsimile
machines for the use of the Employer;

Any other obligation or restriction.

Health and Safety

Appointment of Project Supervisor for the
Construction Stage

Restrictions and Obligations

1.
2.

9.

Limitations on working hours;

Hoardings, fences, screens, temporary
roofs, advertising rights;

Maintenance and protection of existing
services on, under or over the site;

Execution of work in a specific order

Road closure restrictions, alternative route
restrictions;

Maintenance of specific temperature or
humidity levels;

Temporary accommodation and facilities
for the use of the Employer including
heating, lighting, furnishing and
attendance;

Installation of telephones and facsimile
machines for the use of the Employer;

Any other obligation or restriction.

Health and Safety

1.

Appointment of Project Supervisor for the
Design Phase;

Appointment or Project Supervisor for the
Construction Stage.
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Appendix B: Works Requirements Content, Continued

Traditional Contracts

Contract
1. Form of performance bond;
2. Form of parent company guarantee;

3. Form of appointment of Contractor as
PSCS;

4. Certificate in respect of professional
indemnity insurance;

5. Owner controlled insurances (if required);

6. Certificate in respect of Pay and
Conditions of Employment;

7. Form of collateral warranty;

8. Form of bond for payment in respect of
materials off-site;

9. Terms of appointment of Conciliator;
10. Form of conciliation payment bond;
11. Arbitration rules.

Contractor’s Documents
1. Documents to be provided;
2. Submission procedures;

3. Provision of data to facilitate the Employer
and /or other contractors and its timing;

4. Procedures that the Contractor is to follow
in carrying out his design.
Reporting

Special reporting requirements, for example
planning software to be used.

Confidential Matters

Title

Statement of any materials from excavation
and demolition to which the Contractor will
have title.

Design-and-build Contracts

Contract
1. Form of performance bond;
2. Form of parent company guarantee;

3. Form of appointment of Contractor as
PSDP and PSCS;

4. Certificate in respect of professional
indemnity insurance;

5. Owner controlled insurances (if required);

6. Certificate in respect of Pay and
Conditions of Employment;

7. Form of collateral warranty;

8. Form of bond for payment in respect of
materials off-site;

9. Terms of appointment of Conciliator;
10. Form of conciliation payment bond;
11. Arbitration rules.

Contractor’s Documents
1. Documents to be provided;
2. Submission procedures;

3. Provision of data to facilitate the Employer
and /or other contractors and its timing;

Procedures that the Contractor is to follow
in carrying out his design.

&

Reporting

Special reporting requirements, for example,
planning software to be used.

Confidential Matters

Title

Statement of any materials from excavation
and demolition to which the Contractor will
have title.
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Appendix B: Works Requirements Content, Continued

Traditional Contracts Design-and-build Contracts
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Appendix C: Disclosure of records relating to a Tender
Competition

Summary of the Information Commissioner views regarding disclosure of records
relating to a tender competition given at conclusion of a ruling under Section 34(2)m of
the Freedom of Information Act 1997 in Case 98188.

e First, public bodies are obliged to treat all tenders as confidential at least until the time
that the contract is awarded.

e Second, tender prices may be trade secrets during the currency of a tender competition,
but only in exceptional circumstances, would historic prices remain trade secrets, As a
general proposition, however, I accept that tender documents which “would reveal
detailed information about a company's current pricing strategy’ or about otherwise
unavailable product information could fall within the scope of Section 27(1)(a) of the
FOI Act even following the conclusion of a tender competition.

e Third, tender prices generally qualify as commercially sensitive information for the
purposes of Sections 27(1)(b) and (c) of the FOI Act, Depending on the circumstances,
product information can also be considered commercially sensitive under Section
27(1)(b).

e Fourth, when a contract is awarded, successful tender information loses confidentiality
with respect to price and the type and quantity of the goods supplied. The public
interest also favours the release of such information, but exceptions may arise (see
Telecom Eireann and Mr. Mark Henry, Case Number 98114, to be published (13 Jan
2000).

e Fifth, other successful tender information which is commercially sensitive (for
example, details of the internal organisation of a tenderer's business, analysis of the
requirements of the public body, or detailed explanations as to how the tenderer
proposed to meet these requirements) may remain confidential. Disclosure in the public
interest ordinarily would not be required, unless it were necessary to explain the nature
of goods or services purchased by the public body.

e Sixth, unsuccessful tender information which is commercially sensitive generally
remains confidential after the award of a contract, and the public interest lies in
protecting that information from disclosure.

I must stress, however, that no tender-related records are subject to either release or exemption
as a class. Therefore each record must be examined on its own merits in light of the relevant
circumstances.
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