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PUBLIC WORKS CONTRACTS - COVID-19 EX GRATIA PAYMENT BY THE EMPLOYER (APPLICABLE PERIOD 2)
LETTER AGREEMENT

[bookmark: Text4]Dear [         ],

I refer to our recent discussions.
Background
[bookmark: Text5][bookmark: _GoBack][bookmark: Text6][bookmark: Text7][bookmark: Text8][insert name of Employer] has entered into a contract with [insert name of Contractor] dated [insert date of contract and, where applicable, list the date and title of any agreements supplemental to the contract made prior to the date of this letter agreement, including the agreement by letter in respect of Applicable Period 1] (the “Contract”) to complete the Works (as defined in the Contract), which consist broadly of [insert description].

On 27 March 2020, the Government announced public health measures that were to apply from 28 March until 12 April 2020 to reduce the spread of the Covid-19 virus. Details of these public health measures were subsequently published on 28 March 2020 (the “Public Health Measures”). Following the Public Health Measures, work on non-essential projects ceased and the Contractor closed the site.
In connection with the circumstances contemplated by the Public Health Measures, the Health Act 1947 ((Section 31a – Temporary Restrictions) (Covid-19) Regulations 2020) (the “Regulations”) came into force with effect from 8 April 2020. On 10 April 2020, the Government extended the Public Health Measures (and the Regulations) for three weeks to apply from 12 April 2020 until midnight of 4 May 2020. On 1 May 2020, the Government extended the Public Health Measures (and the Regulations) to apply from 5 May 2020 until midnight of 17 May 2020.  
The Employer considers that the Contract does not provide an entitlement to the Contractor to recover costs associated with a delay arising from the closure of the site in the circumstances contemplated by the Public Health Measures (“Site Closure Costs”).
On foot of the Public Health Measures, the Office of Government Procurement (“OGP”) issued an updated guidance note (dated 8 May 2020) (“Guidance Note”) making provision[footnoteRef:1] for an ex gratia payment of some costs for that period that the site was closed during the period falling within 5 May 2020 and midnight on 17 May 2020. [1:  Section 5 of the Guidance Note “Calculating ex gratia payments for Applicable Period 2” refers.] 

The Parties have reached agreement as set out in this letter agreement (the “Supplemental Letter”) for the payment of an ex gratia payment by the Employer of an amount in respect of certain costs as envisaged in the Guidance Note.
By our signature, and by your countersignature, of this Supplemental Letter (and the return to me of the signed counterpart), now it is hereby agreed as follows in consideration of the mutual agreements set out below (and for other good and valuable consideration the receipt and sufficiency of which is acknowledged by each of the Parties):
Definitions 
In this Supplemental Letter (including the recitals), unless the context otherwise requires (and unless otherwise defined in this Supplemental Letter), terms and expressions used herein shall have the same meaning as in the Contract.
In this Supplement Letter:
“Applicable Period 2” means the period commencing from 12.01am, 5 May 2020 and ending at midnight on 17 May 2020.
[bookmark: Text9][bookmark: Text10][bookmark: Text11]“Ex Gratia Payment” means the ex gratia payment to the Contractor in respect of costs as envisaged in the Guidance Note in the amount of €[insert sum of Ex Gratia Payment] for the period that the site was closed starting on [insert date] and ending on [insert date] to the extent falling within the Applicable Period 2 and made up as set out in Appendix One to this Supplemental Letter.
Reference to the Public Health Measures includes any extension or amendment of them pursuant to a Law.
Each of the Parties represent and warrant to the other Party that:
it has obtained all authorisations, consents, approvals, resolutions, licences, exemptions, filings, notarisations or registrations required to enable it to lawfully enter into this Supplemental Letter and that all such authorisations are effective and in full force and effect at the date of this Supplemental Letter; and
it has the requisite power to enter into and perform and deliver its obligations and covenants contained within this Supplemental Letter.
The Contractor represents and warrants to the Employer as follows:
insofar as it has been requested by the Employer (and/or by the party nominated by the Employer to act on its behalf for the purposes of determining the amount of the Ex Gratia Payment) to do so, it has 
provided a complete and full break-down of the Contract preliminaries on a transparent and “open book” basis; and
it has made all its records, supporting and vouching material available,
in either case, to the Employer or to the party nominated by the Employer;
it has not claimed, as part of the make-up of the Ex Gratia Payment, any cost in respect of which it has received assistance through the Temporary Covid-19 Wage Subsidy Scheme operated by the Office of the Revenue Commissioners;
in respect of the supervision costs no claim has been made for individuals who have left employment in connection with the Works or have been laid off since 28 March 2020;
the Surety providing the Performance Bond, where a Performance Bond is required by the Contract, and/or the guarantor providing a guarantee, where a guarantee is required by the Contract, has consented to this Supplemental Letter and the making of the Ex Gratia Payment and the Contractor has furnished evidence in a form reasonably satisfactory to the Employer of such consent;
the Contractor remains compliant with its obligations in connection with the payment of taxes.
The decisions of the Employer relating to the Ex Gratia Payment, including the amount and make-up of it, are final and binding. It is acknowledged by the Contractor that, in the event that the Contractor is in breach of any of its commitments made in this Supplemental Letter and/or if any of the warranties and/or representations given by the Contractor in this Supplemental Letter are incorrect or untrue, the Employer has the right to a refund of the Ex Gratia Payment. 
The Ex Gratia Payment shall be paid by the Employer no later than the next scheduled interim payment due under the Contract following the date of this Supplemental Letter, save where the Employer is entitled under the Contract to withhold any payment otherwise due in whole or in part to the Contractor, in which case the Ex Gratia Payment shall not be payable to the extent of the amount of the withholding. The Ex Gratia Payment shall not be included in a certificate of the Employer’s Representative and shall not be subject to retention. The Contractor waives any claim and/or entitlement to interest for late payment of the Ex Gratia Payment.
The execution of this Supplemental Letter:
by the Employer, is without its admitting or otherwise accepting that it has any responsibility for Site Closure Costs under or in connection with the Contract, and
does not alter either Party’s rights, duties or obligations under the Contract and shall not be used as a precedent. 
If the Contractor makes any claim under the Contract or otherwise against the Employer in connection with the Public Health Measures or the Regulations, and is successful in such claim, the amount payable to the Contractor as a consequence of such claim shall be reduced by the amount of the Ex Gratia Payment, and in the event the Ex Gratia Payment exceeds the amount determined as due to the Contractor in connection with such claim, the Contractor shall pay to the Employer the amount of such excess within ten days of such amount being demanded. 
This Supplemental Letter may be executed in any number of counterparts, each of which when executed will constitute an original but all of which together shall constitute the same instrument.
The Contract and this Supplemental Letter shall together constitute the entire agreement between the Parties with respect to its subject matter and each of the Parties acknowledge to the other Party that they have not been induced to enter into this Supplemental Letter by any statement or promise except to the extent expressly set out in this Supplemental Letter.
No provision in this Supplemental Letter shall be deemed waived, amended or modified by a Party, unless such waiver, amendment or modification is made in writing and signed by the Parties hereto. The Contract and this Supplemental Letter supersede all previous agreements with respect to their subject matter.
Save to the extent that it is supplemented by this Supplemental Letter, the Parties agree that the Contract shall continue in full force and effect.
This Supplemental Letter shall be governed by and construed in accordance with the laws of Ireland and the Parties hereto submit to the exclusive jurisdiction of the Irish courts for the resolution of disputes hereunder.
Please sign where indicated below to acknowledge your acceptance of, and agreement to, the foregoing.
Yours sincerely



_____________________

[bookmark: Text12]for and on behalf of [insert name of Employer].

[bookmark: Text13][insert name]
[bookmark: Text14][insert role]


By signing below, we acknowledge and agree to the terms of this Supplemental Letter.






_____________________

[bookmark: Text15]for and on behalf of [note to Employer: insert name of Contractor].
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