
PUBLIC WORKS CONTRACTS – INFLATION/ SUPPLY CHAIN DELAY CO-OPERATION AGREEMENT
APPENDIX FOUR: INFLATION/SUPPLY CHAIN DELAY NOTICE
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Delete this text and insert name and address of Contractor

Delete this text and Insert name of Contract

Delete this text and insert date of Letter Agreement

PUBLIC WORKS CONTRACTS PW-CF1 to PW-CF5 – INFLATION/SUPPLY CHAIN DELAY CO-OPERATION FRAMEWORK AGREEMENT
LETTER AGREEMENT

Dear Click or tap here to enter text.
I refer to our recent discussions.
Recitals 
[Delete and insert name of Employer] has entered into an unamended form of a standard public works contract PW-CF1 to PW-CF5 with [delete and insert name of Contractor] dated [delete and insert date of Contract] and where applicable, those agreements supplemental to the contract that are stated in Appendix One, the ‘Contract’) to complete the Works (as defined in the Contract), which consist broadly of [delete and insert description].
The invasion of Ukraine by Russia, combined with a rise in demand for construction materials and other post pandemic effects of Covid 19 have given rise to the construction industry in Ireland encountering both significant inflation and also increased risk of delay in the supply of goods or materials to be used to in the Works.  This gives rise to cost increases and delay risk to the Works (the “Inflation and Supply Chain Issues”). 
The Contract does not provide an entitlement to the Contractor to an extension of time for delay in the supply of goods or materials and, whilst there is some provision for the recovery of inflation, that is not sufficient to give relief to the Contractor against the Inflation and Supply Chain Issues in the current circumstances. As a result, to alleviate the effects of the Inflation and Supply Chain Issues on the Contractor, yet without altering the overall nature of the Contract, the Employer and the Contractor have worked together in a proactive and collaborative manner within the Employer’s existing budget constraints, to help ease the otherwise significant financial burden on the Contractor.
The Employer’s Representative, with the consent of the Employer, invited the Contractor to an exploratory meeting for the purpose of reviewing the impact of the Inflation and Supply Chain Issues on the Contract and the Works.
Following such meeting, the Parties have agreed as set out in this letter agreement (the ‘Supplemental Letter’) to engage with one another on an on-going and without prejudice basis during the Applicable Period to determine the extent to which the Works, or elements of the Works, are impacted and to seek to agree a grant of Ex Gratia Relief (as later defined).
By our signature, and by your countersignature, of this Supplemental Letter (and the return to me of the signed counterpart), now it is hereby agreed as follows in consideration of the mutual agreements set out below (and for other good and valuable consideration the receipt and sufficiency of which is acknowledged by each of the Parties):
Definitions 
In this Supplemental Letter (including the Recitals) and in the Inflation/Supply Chain Delay Notice (later defined), unless the context otherwise requires (and unless otherwise defined in this Supplemental Letter), terms and expressions used herein shall have the same meaning as in the Contract.
In this Supplemental Letter:
‘Applicable Period’ means the period commencing on the date of this Letter Agreement and ending on the expiry of two weeks written notice of termination (given in accordance with Clause 4.14 of the Contract) by either party to the other party.
‘Ex Gratia Extension of Time’ means the period in respect of which the Employer ex gratia waives voluntarily the application of liquidated damages otherwise applicable under the Contract to the extent that the Substantial Completion of the Works or any Section has been, is being or will be delayed beyond the Date for Substantial Completion by a Supply Chain Delay.
‘Ex Gratia Payment’ means the ex gratia payment by the Employer of an amount in respect of a contribution by the Employer to an increase in cost to the Contractor of carrying out the Works due to inflation (other than the Contractor’s entitlements under PV1 or PV2, whichever is applicable under the Contract) in accordance with paragraph 5 of this Supplemental Letter.
‘Ex Gratia Relief’ means relief agreed to be granted to the Contractor comprising one or more of both an Ex Gratia Extension of Time and an Ex Gratia Payment. The Ex Gratia Relief is not available where, pursuant to sub-clause 9.6.2 of the Contract, the Contractor has made a first request to certify Substantial Completion of the Works  on or before 10 May 2022.  
“Supply Chain Delay” means a delay in the supply of goods or materials that are Works Items which arose on or after 1 January 2022 and which:
is caused or contributed to by the war in Ukraine and/or continuing Covid-19 related supply chain disruption;
the Contractor has provided notice of such delay in accordance with Clause 9.3.1 of the Contract;
the Contractor could not reasonably have provided against by the Designated Date; 
having arisen, the Contractor could not reasonably have avoided or overcome; and 
is not substantially attributable to  (i) the failure of the Contractor to order such goods or material in sufficient time or (ii) any breach by the Contractor of the Contract.
Each of the Parties represent and warrant to the other Party that:
it has obtained all authorisations, consents, approvals, resolutions, licences, exemptions, filings, notarisations or registrations required to enable it to lawfully enter into and implement this Supplemental Letter and that all such authorisations are effective and in full force and effect at the date of this Supplemental Letter; and
it has the requisite power to enter into and perform and deliver its obligations and covenants contained within this Supplemental Letter.
The Contractor represents and warrants to the Employer as follows:
insofar as requested by the Employer (and/or by the party nominated by the Employer to act on its behalf for the purposes of arriving at the Ex Gratia Relief) to do so, will during the Applicable Period:
promptly provide such information as the Employer’s Representative requests in support of the application for Ex Gratia Relief;
furnish a programme which complies with Clause 4.9 of the Contract; and
furnish progress reports in accordance with Clause 4.10;
in either case, to the Employer or to the party nominated by the Employer;
the Surety providing the Performance Bond, where a Performance Bond is required by the Contract, and/or the guarantor providing a guarantee, where a guarantee is required by the Contract, has consented to this Supplemental Letter and the Contractor has furnished evidence in a form reasonably satisfactory to the Employer of such consent;
the Contractor remains compliant with its obligations in connection with the payment of taxes;
the Contractor remains compliant with its obligations under the Contract.
This Supplemental Letter is in addition to the rights of the Parties in relation to PV1 or PV2 of the Contract, whichever of the two, if any, applies. 
Where the Contract is based on one of the unamended Public Works forms of contract PW-CF1 to PW-CF5 published by the Office of Government Procurement and which carries on the inside cover page and in the footer the date of 7 January 2022, but only where the Schedule Part 1 M states that PV1 applies to the Contract, then the Ex Gratia Payment shall be calculated in accordance with Appendix Two to this Supplemental Letter. Where the Contract is based on one of the unamended Public Works forms of contract PW-CF1 to PW-CF5 published by the Office of Government Procurement and which carries on the inside cover page and in the footer a date which is prior to 7 January 2022, then the Ex Gratia Payment shall be calculated in accordance with Appendix Three to this Supplemental Letter.
This Supplemental Letter shall only apply to payments made to the Contractor from 1 January 2022 on foot of a certificate issued by the Employer’s Representative pursuant to sub-clause 11 of the Contract. Where inflation costs have been calculated in accordance with Appendix Two or Appendix Three (whichever is applicable) of this Supplemental Letter, the parties will share those costs, with the Employer bearing such amount as it considers, in its absolute discretion, appropriate but in any event, no more than 70% of the approved inflation costs.
The Parties shall engage with each other in a co-operative and collaborative manner. During the Applicable Period, if the Parties agree for any period the amount of the Employer’s contribution to off-set the inflation costs and/or any delay implications, the Employer’s Representative shall issue a notice (the ‘Inflation/Supply Chain Delay Notice’) to both the Employer and the Contractor in the form of the Model Form attached in Appendix Four hereto. The Inflation/Supply Chain Delay Notice shall set out, subject to the terms and conditions of this Supplemental Letter, the extent of the Ex Gratia Relief for the period identified in the Inflation/Supply Chain Delay Notice. 
1. Provided both the Employer and the Contractor shall each have signed the Inflation/Supply Chain Delay  Notice to signify their agreement with its contents, and the Contractor shall have returned a signed counterpart to the Employer, the Ex Gratia Payment shall, unless the Employer in its absolute discretion is prepared to pay all or part of it earlier, be paid by the Employer with the next scheduled interim payment due under the Contract following the date of the receipt by the Employer of the signed counterpart of the Inflation/Supply Chain Delay  Notice save where the Employer is entitled under the Contract to withhold any payment otherwise due in whole or in part to the Contractor, in which case the Ex Gratia Payment shall not be payable to the extent of the amount of the withholding. Subject always to the foregoing, fifty percent [50%) of the aggregate of the Ex Gratia Payment calculated in respect of payments made to the Contractor on foot of a certificate issued by the Employer’s Representative pursuant to sub-clause 11 of the Contract between 01 January 2022 and the date of this Letter Agreement (“the retrospective Ex Gratia Payment”), shall be paid by the Employer with the next scheduled interim payment due under the Contract. The Employer shall apportion and pay in  instalments the remaining portion of the retrospective Ex Gratia Payment with payments of subsequently calculated Ex Gratia Payments. The Ex Gratia Payment shall not be included in a certificate of the Employer’s Representative and shall not be subject to retention. The Contractor waives any claim and/or entitlement to interest for late payment of the Ex Gratia Payment. The aggregate of any Ex Gratia Extensions of Time set out in any Inflation/Supply Chain Delay Notice shall be applied by the Employer to any calculation of liquidated damages after the Employer’s Representative has issued the certificate of Substantial Completion under the Contract.
The Contractor shall not be entitled to any Ex Gratia Payment in respect of inflation on costs incurred during any period in respect of which the Contractor is not entitled to an extension of time under the Contract or to an Ex Gratia Extension of Time under this Supplemental Letter. 
The decisions of the Employer relating to Ex Gratia Relief, including the amount and make up of it, are final and binding on the Parties. It is acknowledged by the Contractor that, in the event that the Contractor is in breach of any of its commitments made in this Supplemental Letter and/or if any of the warranties and/or representations given by the Contractor in this Supplemental Letter are incorrect or untrue, the Employer, without prejudice to any other rights and remedies, has the right to a refund of the Ex Gratia Payment and to withdraw any Ex Gratia Extension of Time already agreed. 
2. If Substantial Completion of the Works or any Section has been, is being or will be delayed beyond the Date for Substantial Completion by a Supply Chain Delay, the Contractor shall make all reasonable efforts to avoid and minimise the delay.  
3. Where the Contractor has, prior to the date of this Supplemental Letter submitted, or where subsequent to the date of this Supplemental Letter, the Contractor submits, a claim in accordance with Clause 10.3 of the Contract that relates to inflation (other than the Contractor’s entitlements under PV1 or PV2, whichever is applicable under the Contract) or a Supply Chain Delay (“Clause 10.3 Claim”), the Employer’s Representative shall pause the determination process  in relation to such Clause 10.3 Claim under the Contract, subject to the outcome of the process in this Supplemental Letter such that, from the date of execution by both the Employer and the Contractor of this Supplemental Letter, the determination of any such Clause 10.3 Claim by the Employer’s Representative under the Contract will be deferred until the expiry of the two week period in the Termination Notice. 
4. Unless the Clause 10.3 Claim has been, subsequent to the date of this Supplemental Letter, withdrawn and waived by the Contractor in writing, then in the event that a Termination Notice has issued, such Clause 10.3 Claim shall be treated, for the purpose of compliance with notice requirements under Clause 10.3 of the Contract, as having been submitted on the next working day falling after the expiry of the Termination Notice.
The execution of this Supplemental Letter:
by the Employer, is without its admitting or otherwise accepting that it has any responsibility under or in connection with the Contract for (i) any costs associated with inflation (other than the Contractor’s entitlements under PV1 or PV2, whichever is applicable under the Contract) and/or (ii) for granting any extension of time in respect of one or more Supply Chain Delays; 
does not alter either Party’s rights, duties or obligations under the Contract; and 
shall not be used as a precedent. 
Either party may, by two weeks written notice of termination (given to the other party in accordance with Clause 4.14 of the Contract) terminate this Supplemental Letter (“Termination Notice”). Unless the Termination Notice is withdrawn prior to the expiry of the two-week notice period, this Supplemental Letter shall terminate on expiry of the said two weeks without prejudice to the accrued rights of the parties up to the date of termination.
If the Contractor makes any Claim under the Contract or otherwise against the Employer in connection with inflation and/or a Supply Chain Delay, and is successful in such claim, the amount payable and/or the extension of time due to the Contractor as a consequence of such inflation and/or a Supply Chain Delay claim shall be reduced by the amount of the aggregate of the Ex Gratia Payments and the Ex Gratia Extension of Times respectively. In the event the aggregate of the Ex Gratia Payments exceeds the amount determined as due to the Contractor in connection with such inflation and/or a Supply Chain Delay claim, the Contractor shall pay to the Employer the amount of such excess within ten days of such amount being demanded. In the event the aggregate of the Ex Gratia Extensions of Time exceeds the extension determined as due to the Contractor in connection with such inflation and/or a Supply Chain Delay claim, the Employer shall be entitled to withdraw the excess period of the Ex Gratia Extension of Time upon notice to the Contractor.
This Supplemental Letter may be executed in any number of counterparts, each of which when executed will constitute an original but all of which together shall constitute the same instrument. 
The Contract, any agreements supplemental to the Contract listed in Appendix One, this Supplemental Letter and any Inflation/Supply Chain Delay Notices as signed by both Parties shall together constitute the entire agreement between the Parties with respect to inflation (other than the Contractor’s entitlements under PV1 or PV2, whichever is applicable under the Contract) and/or any Supply Chain Delay. Each of the Parties acknowledge to the other Party that they have not been induced to enter into this Supplemental Letter by any statement or promise except to the extent expressly set out in this Supplemental Letter. 
No provision in this Supplemental Letter shall be deemed waived, amended or modified by a Party, unless such waiver, amendment or modification is made in writing and signed by the Parties hereto.
Save to the extent that it is supplemented by this Supplemental Letter, the Parties agree that the Contract shall continue in full force and effect.
This Supplemental Letter shall be governed by and construed in accordance with the laws of Ireland and the Parties hereto submit to the exclusive jurisdiction of the Irish courts for the resolution of disputes hereunder.
Please sign where indicated below to acknowledge your acceptance of, and agreement to, the foregoing. 
Yours sincerely

_____________________

for and on behalf of [delete and insert name of Employer].

[delete and insert name]
[delete and insert role]




By signing below, we acknowledge and agree to the terms of this Supplemental Letter.






_____________________

for and on behalf of  [note to Employer: insert name of Contractor]


NAME: Click or tap here to enter text.



TITLE:  Click or tap here to enter text.


APPENDIX ONE

The Employer and the Contractor have, at the date of this Letter Agreement, entered in to the following agreements that are supplemental to the Contract. 

Note to Employer:  Enter date of supplemental agreement or delete pre-filled text in form field.   
	Date of supplemental agreement entered into
	Name
	Description

	Click or tap here to enter text.
	Covid-19 Site Closure Supplemental Agreement or delete if not applicable
	Ex gratia payment of site closure costs for mandatory site closures between January 2021 and May 2021 or delete if not applicable

	Click or tap here to enter text.
	Covid-19 Co-operation Agreement  or delete if not applicable
	Ex gratia relief for implementation of the Return to Work Safety Protocol or delete if not applicable 

	Click or tap here to enter text.
	Covid-19 Ex-Gratia payment by the Employer or delete if not applicable
	Ex-gratia payment by the Employer for mandatory site closures between 5th May 2020 and 17th May 2020 or delete if not applicable

	Click or tap here to enter text.
	Covid-19 Ex-Gratia payment by the Employer or delete if not applicable 
	Ex-gratia payment by the Employer for mandatory site closures between 12th April 2020 and 4th May 2020 or delete if not applicable

	Click or tap here to enter text.
	Click or tap here to enter text.
	Click or tap here to enter text.

	Click or tap here to enter text.
	Click or tap here to enter text.
	Click or tap here to enter text.

	Click or tap here to enter text.
	Click or tap here to enter text.
	Click or tap here to enter text.

	Click or tap here to enter text.
	Click or tap here to enter text.
	Click or tap here to enter text.







APPENDIX TWO 

EX GRATIA PAYMENT FOR UNAMENDED PUBLIC WORKS FORMS OF CONTRACT PW-CF1 TO PW-CF5
published by the Office of Government Procurement and which carries on the inside of the cover page and in the footer the date of 7 January 2022, but only where the Schedule Part 1 M states that PV1 applies to the Contract

1. The Ex Gratia Payment shall be in respect of fluctuations in energy and fuel prices only and will not apply to fluctuations in the price of materials and shall be calculated in accordance with the Schedule to this Appendix. 

SCHEDULE TO APPENDIX TWO

CALCULATION OF EX GRATIA PAYMENT 



In this Schedule, the following definitions are used

	Term
	Meaning

	Adjustment Month
	the month during which the middle day of the Adjustment Period occurred (if the Adjustment Period is an even number of days the last day is not to be counted)

	Adjustment Period
	the period during which the works occurred that correspond to the relevant Certificate 

	Certificate
	Means an Interim Certificate or a Final Certificate 

	Effective Value
	Subject always to paragraph 9 of the Agreement, the difference between

	
	(I)
	the amount which is due in any Interim or Final Certificate (before deducting retention) less any Excluded Amounts

	
	and
	

	
	(II)
	the amount included in the last preceding Interim Certificate calculated in accordance with (I) above provided that in the case of the first Interim Certificate the Effective Value shall be the amount calculated in accordance with (I) above,

	Excluded Amounts 
	For the purpose of calculating the Effective Value, the aggregate of following amounts (as applicable) shall be excluded from the amount of payment by the Employer’s Representative in a Certificate (Excluded Amounts):

	
	(a)
	Delay cost under sub-clause 10.7 of the Contract 

	
	(b)
	Adjustments or parts of adjustments of the Contract Sum valued under sub-clause 10.6.4 of the Contract 

	
	(c)
	 Not used

	
	(d)
	Amounts based on actual costs or current prices

	
	(e)
	Credits allowed for old materials arising from the Works

	
	(f)
	Amounts for work executed under an agreement containing specific price arrangements

	
	(g)
	Not used

	
	(h)
	Amounts by which any cost incurred by the Contractor has been increased by a default of the Contractor.

	Final Certificate
	a certificate provided by the Employer’s Representative in accordance with sub-clause 11.5.3 of the Contract.

	Interim Certificate
	a certificate or penultimate payment certificate provided by the Employer’s Representative in accordance with sub-clause 11.1.3 or sub-clause 11.5.2 of the Contract 

	Material Category
	Means the categories of materials listed in Part 1,  Data for the Calculation of Ex Gratia Payment 

	Recovery Date
	the Designated Date adjusted by the period of delay to the Starting Date that results from the actions or omissions of the Contractor after the Contract Date, but prior to the Starting Date (the Contractor's Period of Delay) as is agreed by the Parties. If the Parties do not agree the Recovery Date then the Employer may deliver to the Employer’s Representative full and detailed particulars of any claim to a Contractor’s Period of Delay and the Recovery Date shall be the Designated Date adjusted by the Contractor's Period of Delay, if any, that the Employer’s Representative certifies as fair and reasonable.

	Relevant Index 
	Is that Index compiled or published by the Central Statistics Office Ireland, or such other public body as may be authorised from time to time to  compile or publish inflation index figures (“CSO”), that is stated to apply in the formulae for the calculation of an Ex Gratia  Payment

	Relevant Index Figure 
	Is the value of the Relevant Index used in the calculation of the Ex Gratia Payment.

	Total Inflation Amount
	The total inflation amount as calculated in accordance with Part 2 of the Schedule to Appendix Two and designated “TI” in the applicable formula.





PART 1 - DATA 
for 
CALCULATION OF EX GRATIA PAYMENT
To be completed by the Employer prior to the date of the Agreement

(i) Designated Date/Recovery Date

	The month and year of the Designed Date or the Recovery Date for the Contract is:  
	Click or tap here to enter text.




(ii)	Employer’s Share Percentage (“ES”)

	The Employer’s proportion of a Total Inflation Amount in respect of a Certificate is: 
	Click or tap here to enter text. %





PART 2: AMOUNT OF AN EX GRATIA PAYMENT 

The formula for calculating the amount of an Ex Gratia Payment in respect of a Certificate is:

	Ex Gratia Payment Amount
	 
	
	Formula 1a


 
	EGP
	is the amount of the Ex Gratia Payment for a Certificate. 

	ES%
	is the Employers share percentage stated in Part 1, Data.

	TI
	is the Total Inflation Amount, see Formula 1b.



The formula for calculating the Total Inflation Amount (TI) in respect of a Certificate is: 

	Total Inflation Amount 
	
	Formula 1b



Where
	FPI
	Is the Fuel Price Inflation, calculated in accordance with Part 3

	EPI
	Is the Energy Price Inflation, calculated in accordance with Part 4



PART 3: FUEL PRICE INFLATION

The formula for calculating Fuel Price Inflation is: 

	Fuel Price inflation 
	
	Formula 2



PROVIDED THAT if FPI under the formula is less than zero, the value of FPI shall be zero.

where:

	Y 
	is the Fuel Percentage, selected in accordance with the table below. 

	EV 
	is the Effective Value (excluding VAT).

	F2 
	is the Relevant Index Figure for the Adjustment Month.

	F1
	is the Relevant Index Figure for the Designated Date or, if a Recovery Date has been agreed or determined, at the Recovery Date.  



The Fuel Percentage
	Where the Form of Public Works Contract is: 
	The Fuel Percentage, Y, is

	PW-CF1, PW-CF 2 or PW-CF5 (where the latter is used for a building project):  
	1%

	PW-CF3, PW-CF4 or PW-CF5 (where the latter is used for a civil engineering project): 
	4%




	The Relevant Index for Formula 2 is :
	The index for the category “Gas Oil (other than Autodiesel)" in Table 5 of the Wholesale Price Indices (excluding VAT) for Energy Products, published by the CSO. 





PART 4: ENERGY PRICE INFLATION

The formula for calculating the Energy Price Inflation is:
  
	Energy Price Inflation 
	
	Formula 3



PROVIDED THAT if EPI under the formula is less than zero, the value of EPI shall be zero.

where:

	EV
	is the Effective Value (excluding VAT).

	F2
	is the Relevant Index Figure for the Adjustment Month. 

	F1
	is the Relevant Index Figure the Designated Date or, if a Recovery Date has been agreed or determined, at the Recovery Date.  



	The Relevant Index for Formula 3 is: 
	The index for the category “Electricity” in Table 7 COICOP Division 04 Housing, Water, Electricity, Gas and Other Fuels of the Consumer Price Index, published by the CSO.





APPENDIX THREE
EX GRATIA PAYMENT FOR UNAMENDED PUBLIC WORKS FORMS OF CONTRACT PW-CF1 TO PW-CF5
 published by the Office of Government Procurement and which carries on the inside cover  sheet and in the footer a date which is prior to 7 January 2022

1. The Ex Gratia Payment shall be in respect of fluctuations in energy and fuel prices and fluctuations in the price of materials and shall be calculated in accordance with the Schedule to this Appendix Three.

STANDARD-FORM PUBLIC WORKS CONTRACTS – INFLATION/SUPPLY CHAIN DELAY CO-OPERATION FRAMEWORK AGREEMENT
LETTER AGREEMENT (PW-CF1-5)


Letter Agreement | PW-CF1-5 | v1.0	1
Letter Agreement | PW-CF1-5 | v1.1	21
[bookmark: _Toc179187131][bookmark: _Toc180216086]SCHEDULE TO APPENDIX THREE

CALCULATION OF EX GRATIA PAYMENT 


In this Schedule, the following definitions are used
	Term
	Meaning

	Adjustment Month
	the month during which the middle day of the Adjustment Period occurred (if the Adjustment Period is an even number of days the last day is not to be counted)

	Adjustment Period
	the period during which the works occurred that correspond to the relevant Certificate.

	Certificate
	Means an Interim Certificate or a Final Certificate 

	Effective Value
	Subject always to paragraph 9 of the Agreement, the difference between

	
	(I)
	the amount which is due in any Interim or Final Certificate (before deducting retention) less any Excluded Amounts

	
	and
	

	
	(II)
	the amount included in the last preceding Interim Certificate calculated in accordance with (I) above provided that in the case of the first Interim Certificate the Effective Value shall be the amount calculated in accordance with (I) above,

	Excluded Amounts 
	For the purpose of calculating the Effective Value, the aggregate of following amounts (as applicable) shall be excluded from the amount of payment by the Employer’s Representative in a Certificate (Excluded Amounts):

	
	(a)
	Delay cost under sub-clause 10.7 of the Contract 

	
	(b)
	Adjustments or parts of adjustments of the Contract Sum valued under sub-clause 10.6.4 of the Contract 

	
	(c)
	 Not used

	
	(d)
	Amounts based on actual costs or current prices

	
	(e)
	Credits allowed for old materials arising from the Works

	
	(f)
	Amounts for work executed under an agreement containing specific price arrangements

	
	(g)
	Not used

	
	(h)
	Amounts by which any cost incurred by the Contractor has been increased by a default of the Contractor.

	Final Certificate
	a certificate provided by the Employer’s Representative in accordance with sub-clause 11.5.3 of the Contract.

	Interim Certificate
	a certificate or penultimate payment certificate provided by the Employer’s Representative in accordance with sub-clause 11.1.3 or sub-clause 11.5.2 of the Contract 

	Material Category
	Means the categories of materials listed in the Data for the Calculation of Ex Gratia Payment 

	Recovery Date
	the Designated Date adjusted by the period of delay to the Starting Date that results from the actions or omissions of the Contractor after the Contract Date, but prior to the Starting Date (the Contractor's Period of Delay) as is agreed by the Parties. If the Parties do not agree the Recovery Date then the Employer may deliver to the Employer’s Representative full and detailed particulars of any claim to a Contractor’s Period of Delay and the Recovery Date shall be the Designated Date adjusted by the Contractor's Period of Delay, if any, that the Employer’s Representative certifies as fair and reasonable.

	Relevant Index 
	Is that Index compiled or published by the Central Statistics Office Ireland, or such other public body as may be authorised from time to time to  compile or publish inflation index figures (“CSO”), that is stated to apply in the formulae for the calculation of an Ex Gratia  Payment

	Relevant Index Figure 
	Is the value of the Relevant Index used in the calculation of the Ex Gratia Payment.

	Total Inflation Amount
	The total inflation amount as calculated in accordance with Part 2 of the Schedule to Appendix Three and designated “TI” in the applicable formula.





PART 1: DATA 
for 
CALCUATION OF EX GRATIA PAYMENT

To be completed by the Employer prior to the date of the Agreement

(i) Designated Date/Recovery Date

	The month and year of the Designed Date,  or, if a Recovery Date has been agreed or determined, at the Recovery Date  is:  
	Click or tap here to enter text.



(ii) Permitted Material Categories 
For the purpose of Part 2, the following are the permitted Material Categories in Table 3 Detailed Wholesale Price Indices (excluding VAT) for Building and Construction Materials.
 
Note: Delete the Material Categories that do not apply. Up to 6 no. material categories may be selected to apply for the purpose of this Agreement.

	Permitted Material Categories in Table 3 Detailed Wholesale Price Indices (excluding VAT) for Building and Construction Materials published by the CSO

	Cement

	Pre-Cast Concrete

	Other Structural Steel

	Reinforcing Metal

	Other (in the category Rough Timber including plain sawn)

	Other (in the category Other Timber)

	Bituminous emulsions

	Electrical fittings

	Plumbing materials incl. sanitary ware

	Insulating materials

	Plaster



(iii)  Employers Share Percentage (“ES”)

	The Employers proportion of a Total Inflation Amount in respect of a Certificate is: 
	Click or tap here to enter text. %






PART 2: AMOUNT OF AN EX GRATIA PAYMENT 

The formula for calculating the amount of an Ex Gratia Payment in respect of a Certificate is:

	Ex Gratia Payment Amount
	 
	Formula 1a


 
	EGP
	is the amount of the Ex Gratia Payment for a Certificate. 

	ES%
	is the Employers share percentage stated in Part 1, Data.

	TI
	is the Total Inflation Amount, calculated in accordance with Formula 1b.



The formula for calculating the Total Inflation Amount in respect of a Certificate is: 

	Total Inflation Amount 
	
	Formula 1b



where:

	MPI
	is the Material Price inflation amount for a Certificate, calculated in accordance with Part 3.

	FPI
	is the Fuel Price inflation amount for a Certificate, calculated in accordance with Part 4.

	EPI
	is the Energy Price inflation for a Certificate, calculated in accordance with Part 5.





PART 3: MATERIAL PRICE INFLATION 

(i) TOTAL AMOUNT FOR MATERIAL INFLATION (“MPI”)

The formula for calculating the Material Price Inflation is:

	Total Material Inflation Amount 
	 
	Formula 2



where:
 
	BI
	the Base Amount for Material Price Inflation, calculated in accordance with Formula 3;

	ƩCI
	is the aggregate of the amounts for Material Category Inflation (CI), calculated in accordance with Formula 4; 
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(ii) BASE AMOUNT FOR MATERIAL INFLATION (“BI”)

The formula for calculating the Base Amount for Material Price Inflation is:

	Base Amount For Material Price Inflation 
	
	Formula 3




PROVIDED THAT if BI under the formula is less than zero, the value of BI shall be zero.

where:

	EV
	Is the Effective Value (excluding VAT).

	F2
	Is the Relevant Index Figure for the Adjustment Month

	F1
	Is the Relevant Index Figure for the Designated Date,  or, if a Recovery Date has been agreed or determined, at the Recovery Date

	N
	is the number of interim payments made under the Contract (including the Certificate in respect of which  the calculation of the Ex Gratia Payment is based)




	The Relevant Index for Formula 3  is: 
	The index for the category “All Materials”  in Table 3 Detailed Wholesale Price Indices (excluding VAT) for Building and Construction Materials 





(iii) MATERIAL CATEGORY INFLATION (“CI”)

The formula for calculating Material Category Inflation is:

	Material Category Inflation
	 
	Formula 4



PROVIDED THAT if under the formula CI is less than zero, the value of CI shall be zero.

where:

	VMC
	is the direct value accepted by the Employer’s Representative as being paid for the Material Category in a Certificate (€) using the rates in the Pricing Document and excluding profits and overheads.

	F2
	is the Relevant Index Figure for the Materials Category for the Adjustment Month.  

	F1
	is the Relevant Index Figure for the Materials Category for the Designated Date, or, if a Recovery Date has been agreed or determined, at the Recovery Date.  

	N
	is the number of interim payments made under the contract up to and including the payment certified in respect of which Inflation is being calculated. 

	BI
	is the Base Amount for Material Inflation, calculated in accordance with Formula 3.

	ARMC
	is the Base Amount Adjustment Factor, calculated in accordance with  Formula 5. 




	The Relevant Index for Formula 4  is 
	The index in Table 3 Detailed Wholesale Price Indices (excluding VAT) for Building and Construction Materials published by the CSO for the Material Category stated in Part 1,  Data of this Schedule 



The formula for calculating ARMC, the Base Amount Adjustment Factor is as follows:
	Base Amount Adjustment Factor 
	
	Formula 5



Where 
	V(ALL)
	The aggregate direct value of all material  as accepted by the Employer’s Representative being paid for in a Certificate using the rates in the Pricing Document and excluding profits and overheads. 


[bookmark: _Toc179187135][bookmark: _Toc180216090]


PART 3: FUEL PRICE INFLATION

The formula for calculating the Fuel Price Inflation is:

	Fuel Price Inflation 
	 
	Formula 6



PROVIDED THAT if FPI under the formula is less than zero, the value of FPI shall be zero.

where:
	Y
	is the Fuel Percentage value, selected in accordance with the table below.

	EV 
	is the Effective Value (excluding VAT).

	F2 
	is the Relevant Index Figure for the Adjustment Month.



The Fuel Percentage
	Where the Form of Public Works Contract is
	The Fuel Percentage, Y is

	PW-CF1, PW-CF2 or PW-CF5, (where the latter is used for a building project).  
	1%

	PW-CF3, PW-CF4 or PW-CF5 (where the latter is used for a civil engineering project) 
	4%




	The Relevant Index for Formula 6  is 
	The index for the category “Gas Oil (other than Autodiesel)" in Table 5 Wholesale Price Indices (excluding VAT) for Energy Products published by the CSO. 




[bookmark: _Toc179187137][bookmark: _Toc180216092]PART 4: ENERGY PRICE INFLATION

The formula for Energy Price Inflation is:
 
	Energy Price Inflation 
	) 
	Formula 7



PROVIDED THAT if EPI under the formula is less than zero, the value of EPI shall be zero.

where:
	EV
	is the Effective Value (excluding VAT).

	F2 
	is the Relevant Index Figure for the Adjustment Month.

	F1
	is the Relevant Index Figure for the Designated Date,  or, if a Recovery Date has been agreed or determined, at the Recovery Date.




	The Relevant Index for Formula 7 is
	The index for the category “Electricity” in Table 7 COICOP Division 04 Housing, Water, Electricity, Gas and Other Fuels of the Consumer Price Index published by the CSO






APPENDIX FOUR 

INFLATION /SUPPLY CHAIN DELAY NOTICE

[bookmark: _GoBack][On the headed notepaper of the Employer's Representative]


To each of:

the Employer: [Insert name and address of Employer]; and 

the Contractor: [Insert name and address of Employer]

Project: [Insert project description]

Contract: [Insert date of contract]



Supplemental Letter: [Insert date of Supplemental Letter]

Date of this Inflation/Supply Chain Delay Notice: [Insert date]

This is an INFLATION/SUPPLY CHAIN DELAY NOTICE issued in accordance with, and subject to, the Supplemental Letter in respect of the period between

[Insert date] and [Insert date at end of first period covered]
[OR (Note to ER: delete preceding or following date range as appropriate)]
[Insert date at start of subsequent period covered  (Note to ER: the start date of a subsequent period will be the day after the last date of the prior Inflation/Supply Chain Delay Notice)] and [Insert date at end of subsequent period covered] (‘this Period’).
The inflation on costs due to inflation (other than the Contractor’s entitlements under PV1 or PV2, whichever is applicable under the Contract) in this Period has been calculated at €[Insert figure (if none agreed, insert 'Nil')] and the amount of the Ex Gratia Payment agreed to be paid by the Employer is €[Insert figure (if none agreed, insert 'Nil')].
The period in respect of which liquidated damages would otherwise be applicable under the Contract in respect of delay in completion of the Works due to Supply Chain Delay in this Period is [Insert number of days (if none agreed, insert 'Nil')] and the Ex Gratia Extension of Time is [Insert number of days (if none agreed, insert 'Nil')] Site Working Days.
The Parties acknowledge that they have not been induced to signify their agreement to this Inflation/Supply Chain Delay Notice by any statement or promise except to the extent expressly set out in this Inflation/Supply Chain Delay Notice.

Signed:________________________________________

EMPLOYER’S REPRESENTATIVE


By signing below, you acknowledge and agree to the terms of this Inflation/Supply Chain Delay Notice.

Employer



_____________________
for and on behalf of [Note to ER: insert name of Employer


NAME: 



TITLE: Click or tap here to enter text.



DATE:  Click or tap here to enter text.


Contractor




_____________________
for and on behalf of [Note to ER: insert name of Contractor]


NAME: Click or tap here to enter text.



TITLE: Click or tap here to enter text.



DATE: Click or tap here to enter text.
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