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AGREEMENT
THIS AGREEMENT iS MA@ ON ...ttt e e ene BETWEEN
................................................................................................................................ (the Employer)
2 0 PP
whose registered office / principal place of businessis at ..., (the Contractor).
BACKGROUND

The Employer has accepted the Contractor’s tender to complete the Works.
THE EMPLOYER AND THE CONTRACTOR AGREE as follows:

Article 1. The Contractor shall execute and complete the Works subject to and in accordance with the
Contract and shall comply with its other obligations in the Contract.

Article 2 The Employer shall pay the Contractor the Contract Sum subject to and in accordance with the
Contract and shall comply with its other obligations in the Contract.

Article 3 The initial Contract Sum including VAT IS € ...
(insert in words). The initial Contract Sum is a lump sum and shall only be adjusted when the
Contract says so.

Article 4 The Contractor has satisfied itself before entering into the Contract of all the circumstances that
may affect the cost of executing and completing the Works and of the correctness and
sufficiency of the Contract Sum to cover the cost of performing the Contract. The Contractor
has included in the initial Contract Sum allowances for all risks, customs, policies, practices,
and other circumstances that may affect its performance of the Contract, whether they could or
could not have been foreseen, except for events for which the Contract provides for adjustment
of the initial Contract Sum.

Article 5 The Contract consists of the following documents:
. this Agreement
. the Letter of Acceptance and any post-tender clarifications listed in it
. the attached Conditions and completed Schedule
° the Works Requirements, completed Pricing Document, and Works Proposals

identified in the attached Schedule

Article 6 The Contract takes effect from the Contract Date.
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Given under the Employer’s seal

or Signed on behalf of the Employer

(Execution in accordance with the legislation governing the authority, or articles of association if a company)

(If the Contractor is an Irish company)

Given under the Contractor’s common seal

or Signed, sealed and delivered by
(name of attorney)
as lawful attorney of the Contractor

under a power of attorney dated ..........................

.......................................................... (signature)

.................................................... (signature of witness)
.................................................... (name of witness)
.................................................... (witness’ occupation)

.................................................... (witness’ address)

or (if the Contractor is an individual)
Signed, sealed and delivered by

..................................................... (name of Contractor)

..................................................... (signature of witness)
..................................................... (name of witness)
..................................................... (witness’ occupation)

..................................................... (witness’ address)

(signature of attorney)

(signature of Contractor)

(If the Contractor is a partnership or joint venture, execution must be by each member. If the Contractor is a
company that is not a company incorporated in Ireland, execution will be in accordance with the law of its

jurisdiction of incorporation for execution of a deed)
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1.1.

CONDITIONS
THE CONTRACT
Definitions
The following terms have the following meanings in the Contract:

Change Order means an instruction of the Employer’s Representative to change [including add to or
omit from] the Works or to change [including impose or remove] constraints in the Contract on how the
Works are to be executed.

Consent means planning permission, order, approval, certificate, fire certificate, licence, permit,
environmental impact statement, or other consent required by Law for the execution or completion of
the Works, or identified as a Consent in the Works Requirements.

Contract Date means the date the Employer issued the Letter of Acceptance.

Contract Sum means the amount identified in the Agreement as the initial Contract Sum, as adjusted
in accordance with the Contract.

Contractor’s Documents means drawings, specifications, manuals, reports and other [eye readable
and machine readable] written material relating to the Works that the Contractor uses, prepares or
gives to the Employer or any other person, or is to use, prepare or give to the Employer or any other
person:

under the Works Requirements or

under any Legal Requirement or

to obtain any Consent or
e in connection with a proposal under sub-clause 4.8.

Contractor’s Things means equipment, facilities and other things the Contractor [or Contractor’'s
Personnel] uses on or adjacent to the Site to execute the Works, except Works Items.

Contractor’s Personnel means the Contractor’s representative, supervisor and Subcontractors,
employees and other persons working on or adjacent to the Site for the Contractor or Subcontractors,
and other persons assisting the Contractor to perform the Contract.

Date for Substantial Completion of the Works or a Section means the date identified as the Date for
Substantial Completion of the Works or Section in the Schedule, part 1G or 2D, and, if the Schedule
states a period, the last day of that period, starting on the Contract Date, in either case as adjusted in
accordance with the Contract.

Defect means non-compliance of the Works or a Works Item with the Contract [including a failed test
and, after Substantial Completion, work that has not been completed].

Defects Certificate means a certificate of the Employer’s Representative that the Defects Period has
ended.

Defects Period means the period starting on Substantial Completion of the Works and continuing for
the period stated in the Schedule, as may be extended under sub-clause 8.6.2.

Designated Date means the date 10 days before the last day for receipt of the Contractor’s tender for
the Works, or, if there was none, 10 days before the Employer received the Contractor’s tender for the
Works.

Employer’s Personnel means any of the following:
e the Employer's Representative

¢ the Employer's employees, agents and consultants when acting on behalf of the Employer
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e other contractors of the Employer working on the Site when acting within the scope of their
contracts with the Employer
e anyone else the Employer's Representative notifies the Contractor is Employer’s Personnel.

Employer’s Representative means the architect, engineer, quantity surveyor or other person
appointed by the Employer as its representative in accordance with the Contract.

Law means an enactment or statutory instrument, each as defined by the Interpretation Act 2005, or a
regulation, directive or decision of a European Union institution having direct effect in Ireland.

Legal Requirement means a requirement that applies to the Works as a result of any of the following:
o Law

e aConsent

e adecision of an Irish court, the European Court of Justice or the European Court of First Instance
o the requirements of any person having authority in connection with the Works under any Law

o the requirements of any person with whose systems the Works will connect

o the legal rights of any person.

Letter of Acceptance means the Employer’s letter to the Contractor accepting the Tender.

Section means a part of the Works identified as a Section in the Schedule, part 1G.

Site means any place:

o where the Works are to be executed according to the Contract or

e provided by the Employer for the Works or

o where the Contractor is to operate or maintain Employer’s facilities or

e that the Works Requirements identify as part of the Site.

Site Working Day means a day on which, according to the Contract and the Contractor’s programme
most recently submitted to the Employer’s Representative, the Contractor is to execute the Works on
the Site.

Specialist means any of the following:

e a Subcontractor or supplier of a Works Item named in the Contract

e Contractor’s Personnel who do or are to do design

e Contractor’'s Personnel stated in the Works Requirements to be Specialists.

Starting Date means the day the Contractor proposes to start executing the Works, as notified by the
Contractor to the Employer’s Representative under sub-clause 9.1.

Subcontractor means a person to whom the execution of part of the Works is subcontracted [by the
Contractor or another Subcontractor].

Substantial Completion of the Works or a part of the Works [including a Section] means that all of the
following have happened:

(1) the Works or the part of the Works are complete so that they can be taken over and used by
the Employer for their intended purpose and there are no Defects other than:

(a) Defects accepted by the Employer under sub-clause 8.5.4 or
(b) minor Defects to which all of the following apply:

(i) they do not prevent the Works or the part from being used for their intended
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purpose

(i) the Employer’s Representative considers the Contractor has reasonable
grounds for not promptly rectifying them

(iii) rectification will not prejudice the safe and convenient use of the Works or the

part
(2) all tests that are required by the Contract to be passed before Substantial Completion have
been passed
(3) the Contractor has given the Employer’s Representative the Contractor's Documents that the

Contract requires be provided before Substantial Completion

(4) the Contractor has given the Employer’s Representative the collateral warranties that the
Contract requires for the Works or part.

Works Item means a part of the Works, anything that the Contractor intends will become part of the
Works, or temporary works for the Works.

1.2. Interpretation

1.2.1. The parties intend the Contract to be given purposeful meaning for efficiency and public benefit
generally and as particularly identified in the Contract.

1.2.2. Unless the context indicates otherwise, in the Contract:

10) References to a month mean a calendar month.

(1) References to the Works are to the works described in the Works Requirements.

(2) Words in the singular include the plural and vice versa.

(3) References to an individual are to a human person.

(4) References to a person include human persons and corporate and unincorporated
bodies.

(5) Words in any gender include all genders.

(6) References to any Law include amendments and replacements.

(7) References to the Contract or any other writing include amendments.

(8) References to a day mean a calendar day.

(9) References to a week mean a period of 7 days.

(

(

11) References to a working day mean a day that is not Saturday, Sunday, a public
holiday established under the Organisation of Working Time Act 1997 or Good Friday.

(12) References to a requirement to submit a document or proposed course of action to
Employer’s Representative mean to submit it according to sub-clause 4.7, or another
procedure that applies according to the Works Requirements, and sub-clause 4.7 or
the Works Requirements shall apply in every such case. [Accordingly the Contractor
may not implement the submission until permitted by sub-clause 4.7 or the Works
Requirements].

(13) References to the Contractor’s current programme are to the programme in the
Works Proposals, if there is one, if not, to the programme first submitted by the
Contractor under sub-clause 4.9, or, in either case, to any later programme submitted
by the Contractor if the period for the Employer’s Representative to review it has
passed and there is no outstanding objection.

(14) References to liability include claims, demands and proceedings.
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1.3.

1.4.

1.5.

1.2.3.

(15)  Terms such as including, in particular, such as, and for example, are not to be read
as exhaustive, or to limit, but may extend, the generality of the provisions to which they
relate.

(16) References to the Agreement and Schedule are to the attached agreement and
completed schedule.

(17) References to the Works Requirements, Works Proposals and the Pricing
Document are to the Works Requirements, Works Proposals and Pricing Document
identified in the Schedule, parts 1B and 2C; in the case of Works Requirements, as
changed by Change Orders; and in the case of Works Proposals, as changed under
sub-clause 4.6.2.

(18) References to Delay Events and Compensation Events are to events identified as
Delay Events and Compensation Events in the Schedule, part 1K.

(19) References to the initial Contract Sum are to the Contract Sum stated in the
Agreement; references to an initial Date for Completion are to a Date for Completion
identified in the Schedule; and references to the initial Works Requirements are to the
Works Requirements identified in the Schedule.

Clarifications, examples and reminders are included occasionally in square brackets to show
that no significance is to be given to their absence elsewhere.

Inconsistencies

1.3.1.

1.3.2.

1.3.3.

1.34.

Except when the Contract states otherwise, the documents in the Contract are to be taken as
mutually explanatory of each other if possible. If there is an inconsistency between the
documents, they take precedence as follows:

First, the Agreement, even if it has not been executed

Second, the Letter of Acceptance and any post-tender clarifications listed in it
Third, the Schedule

Fourth, these Conditions

Fifth, the Works Requirements

Sixth, the Pricing Document

Seventh, the Works Proposals, if there are any

Eighth, any other documents in the Contract

If either party becomes aware of any inconsistency between terms of the Contract, it shall
promptly inform the other party.

If there is an inconsistency between figured and scaled dimensions, the figured dimensions
prevail.

If the Works Requirements include a Bill of Quantities, and the Bill of Quantities is inconsistent
with any other Works Requirements, the other Works Requirements prevail.

Pricing Document

Nothing in and no omission from the Pricing Document limits the scope of the Works.

Performance Bond

Before the Starting Date, unless the Schedule, part 1E, says that no bond is required, the Contractor
shall give the Employer a performance bond in the form in the Works Requirements, or, if there is none,
a form approved by the Employer. The performance bond shall be in the amount stated in the

10
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1.6.

1.7.

1.8.

1.9.

Schedule, part 1E, and shall be executed by the Contractor and by a surety approved by the Employer.
Parent Company Guarantee

If the Schedule, part 2B, says that there is to be a parent company guarantee, before the Starting Date,
the Contractor shall give the Employer such a guarantee. It shall be executed by the parent company
named in the Schedule, part 2B, and in the form in the Works Requirements, or, if there is none, a form
approved by the Employer.

Joint Ventures

If the Contractor is a joint venture, consortium or other unincorporated grouping of two or more persons,
those persons shall be jointly and severally liable to the Employer for the performance of the Contract.

Assignment

The Contractor may not assign the benefit of the Contract, or any part of it, without the Employer’s
consent.

Miscellaneous

1.9.1. The Contract and the documents referred to in it supersede all previous representations,
arrangements, understandings and agreements between the parties about the subject-matter of
the Contract, and set out the entire agreement between the parties about the subject-matter of
the Contract. Neither party has relied on any other written or oral representation, arrangement,
understanding or agreement.

1.9.2. All the terms of the Contract are severable, and if any part is unenforceable, illegal or void, it is
to that extent considered not to form part of the Contract, and the enforceability, legality and
validity of the rest of the Contract will not be affected.

1.9.3. The Contract may only be changed by a document in writing signed by an authorised
representative of each party.

1.9.4. The rights of a party will not be prejudiced or restricted by any indulgence or forbearance
extended to the other party, and no waiver by a party of any breach will waive any other
breach. No failure or delay by a party in exercising any right or remedy will waive the right or
remedy, nor will any single or partial exercise or waiver of any right or remedy prejudice any
other exercise of that or any other right or remedy.

11
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2,

2.1.

2.2.

2.3.

24.

THE LAW

Law governing the Contract

Irish law governs the Contract and its interpretation.
Compliance with Legal Requirements

The Contractor shall in performing the Contract comply with all Legal Requirements and ensure that the
Contractor’s Personnel comply with all Legal Requirements.

Consents

2.3.1. The Employer has obtained, or shall obtain, the Consents that the Works Requirements say
that the Employer is to obtain. The Contractor shall obtain all other Consents.

2.3.2. The Contractor shall give and comply with all notices and pay all taxes, fees and charges
required under Legal Requirements to be paid in connection with performing the Contract,
unless the Works Requirements say otherwise.

Project Supervisor

2.4 1.1f the Works Requirements say that the Contractor is to be appointed project supervisor for the
construction stage in accordance with the Safety, Health and Welfare at Work (Construction)
Regulations 2006 (the Construction Regulations) for the Works, or a project including the
Works, the Contractor shall accept the appointment by entering into the appointment in the
form in the Works Requirements. If the Works Requirements say that an individual or body
corporate named in the Works Proposals is to be appointed project supervisor for the
construction stage in accordance with the Safety, Health and Welfare at Work (Construction)
Regulations 2006 (the Construction Regulations) for the Works, or a project including the
Works, the Contractor shall ensure that the individual or body corporate named in the Works
Proposals accepts the appointment by entering into the appointment in the form in the Works
Requirements. The Contractor shall, if appointed as project supervisor, comply with its
obligations under the Construction Regulations in connection with that appointment. If the
Employer terminates the appointment of the Contractor or other person named in the Works
Proposals as project supervisor for the construction stage as a result of that project
supervisor’s failure to comply with its obligations, the Contractor shall pay to the Employer all
the Employer’s cost resulting from the termination [including the cost of appointing and fees
and expenses paid to a replacement project supervisor, or, if the Employer acts as project
supervisor itself, the Employer’s cost of doing so].

2.4.2. |If the Contractor or a person named in the Works Proposals is to be appointed as project
supervisor for the construction stage, the Contractor represents and warrants to the Employer
that the Contractor or person named in the Works Proposals is competent and will allocate
adequate resources to enable itself to perform its duties under the Construction Regulations.

2.4.3. If the Contractor or a person named in the Works Proposals is appointed as project supervisor
for the construction stage the Contractor shall ensure that the project supervisor has the
insurances required of the project supervisor under its appointment.

2.4.4. The Contractor shall [without adjustment to the Contract Sum or extension of time] comply with
all the lawful directions of the project supervisors appointed for the construction stage and the
design process in accordance with the Construction Regulations for the Works, or any project
including the Works, and give them any copies of Contractor's Documents that they may
request.
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2.5.

2.6.

2.7.

Safety, Health and Welfare at Work Act 2005 and Safety, Health and Welfare at Work
(Construction) Regulations 2006

2.51.

2.5.2.

2.5.3.

2.54.

The Contractor shall [without limiting other obligations] ensure, so far as is practicable, that the
Works are constructed to be safe and without risk to health, and that the Works comply in all
respects, as appropriate, with the relevant statutory provisions.

The Contractor represents and warrants to the Employer that the Contractor is, and will, while
performing the Contract, be a competent person for the purpose of ensuring, so far as is
reasonably practicable, that the Works are constructed to be safe and without risk to health and
that they comply in all respects, as appropriate, with the relevant statutory provisions.

The Contractor represents and warrants to the Employer that the Contractor is and will, while
performing the Contract, be a competent person to carry out the Works and has allocated and
will allocate sufficient resources to enable itself to comply with the requirements and
prohibitions imposed on the Contractor by or under the relevant statutory provisions.

In this sub-clause 2.5 and sub-clause 2.4, competent person, reasonably practicable and
relevant statutory provisions are construed according to section 2 of the Safety, Health and
Welfare at Work Act 2005.

Ethics in Public Office

The Contractor warrants that:

2.6.1.

2.6.2.

2.6.3.

2.6.4.

neither the Contractor nor any person on the Contractor’s behalf has offered, given or agreed to
give to the Employer or to any of the Employer’s Personnel any gift or consideration of any kind
in connection with the Contract, nor will they make such an offer, gift or agreement and

neither the Contractor nor any person on the Contractor’s behalf has committed any offence
under the Prevention of Corruption Acts 1889 to 2001 or the Ethics in Public Office Acts 1995
and 2001 in connection with the Contract, nor will they commit any such offence and

no Minister of the Government or Minister of State, or officer or employee of the Employer, will
have or receive any share or part of the Contract or any benefit from the Contract and

unless fully disclosed to and agreed by the Employer in advance:

(1) no former officer nor employee of the Employer nor of a consultant to the Employer
whose duties related to the Works will, for 12 months after leaving the employment or
office, be engaged as Contractor’s Personnel and

(2) no consultant or former consultant to the Employer whose duties related to the Works
will be engaged as Contractor’s Personnel, except for a Specialist whose contract is to
be novated from the Employer to the Contractor.

Legal Opinion

2.71.

If the Contractor or any person executing a bond, guarantee, warranty or other deed or
agreement required by the Contract is not an individual or a company incorporated in Ireland
the Contractor shall give the Employer, together with the Agreement or other document, a legal
opinion that:

(1) the Contractor, or other counterparty, is an entity duly incorporated under the laws of its
place of incorporation and is a separate legal entity, capable of being sued in its own
name, is validly existing under the laws of that place and no steps have been taken or
are being taken to appoint a receiver, examiner, administrator, liquidator, trustee or
similar person over it or to wind it up

(2) the Contractor has the necessary power and authority, and all necessary corporate and
other action has been taken, to give it the power to execute, deliver and perform the
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2.7.2.

obligations undertaken by it under the Contract or other document

(3) the Contract, or other document, has been duly executed by the Contractor, or other
counterparty, or on its behalf, and is binding on it under the laws of the place where it is
incorporated

(4) a judgment of an Irish court will be enforceable against the Contractor, or other

counterparty, in the place where it is incorporated.

The opinion shall be written by a lawyer, approved by the Employer, who is authorised to
practice in the place where the counterparty is incorporated. The opinion shall be in a form
approved by the Employer. It shall be addressed to the Employer.
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3.2.

LOSS, DAMAGE AND INJURY

Employer’s Risks of Loss and Damage to the Works

The Employer shall bear the risk of loss of or damage to the Works resulting from any of the following:

(1)

()

(6)

war, invasion, act of foreign enemies, hostilities whether war is declared or not, civil war,
rebellion, revolution, insurrection, military or usurped power

pressure waves caused by aircraft or other airborne objects travelling at sonic or supersonic
speeds

contamination by radioactivity or radioactive, toxic, explosive or other hazardous properties of
any explosive nuclear assembly or its components, in each case not caused by the Contractor
or the Contractor’s Personnel

terrorism, but only if terrorism is a permitted exclusion from the Contractor’s insurance of the
Works

use or occupation of the Works by the Employer or the Employer’s Personnel, other than:
(i) as provided for in the Contract or

(i) to the extent that the loss or damage is caused by the negligence of the Contractor or
the Contractor’s Personnel, or the Contractor’s breach of the Contract (subject to sub-
clause 3.8 if it applies)

design of the Works by the Employer or by others for whom the Employer is responsible, but
not if the design is covered by insurance required under clause 3.7.

Care of the Works

3.2.1.

3.2.2.

3.2.3.

The Contractor shall have full responsibility for the care of, and risk of loss of and damage to,
the Works, Works ltems, Contractor’'s Things, Works Requirements, Works Proposals,
Contractor’'s Documents, and anything the Employer gives the Contractor for the Works
(together, Risk Items) from and including the Starting Date until and including the date the
Employer’'s Representative issues the certificate of Substantial Completion of the Works (or in
respect of a Section, the date the Employer’s Representative issues the certificate of
Substantial Completion of the Section, or in respect of a part of the Works that the Employer
takes over under sub-clause 9.7, the date the Employer takes over the part). After that date,
the Contractor shall be responsible for loss of and damage to Risk Items due to any of the
following:

(1) Defects

(2) occurrences before the Employer’s Representative issued the certificate of Substantial
Completion (or, where applicable, before the Employer took over the part)

(3) activities of the Contractor or Contractor’s Personnel.

But the Contractor’s responsibility under this sub-clause 3.2 excludes loss of and damage to the
Works that is at the Employer’s risk under sub-clause 3.1.

The Contractor shall promptly rectify any loss and damage to Risk Items for which it is
responsible under this sub-clause 3.2 [at its own expense if there are not sufficient insurance
proceeds].

If loss of or damage to the Works, for which the Contractor is not responsible under this sub-
clause 3.2, occurs before the Defects Certificate is issued, the Contractor shall rectify it in
accordance with any instruction of the Employer.
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3.3.

34.

3.5.

Insurance of the Works

3.3.1.

3.3.2.

From the Starting Date, the Contractor shall insure the Works and other Risk Items against loss
and damage. The insurance shall name the Contractor, the Employer and any other persons
the Employer requires as co-insured. The insurance shall be kept in place for each Section
until the date that the certificate of Substantial Completion of the Section is issued, and for the
Works, except Sections that have a certificate of Substantial Completion, until the date that the
Certificate of Substantial Completion of the Works is issued. If so required in the Schedule,
part 1D, the insurance for any Section or part of the Works that has reached Substantial
Completion shall be extended until the Employer’'s Representative certifies Substantial
Completion of the whole of the Works. In any event, after Substantial Completion, the
insurance shall be kept in place until the Defects Certificate is issued, to cover loss and
damage for which the Contractor remains responsible under the Contract. The limit of the
insurance shall be, except for loss of or damage to Contractor’s Things and Employer’s
property, for the full reinstatement cost of the property insured, including the cost of demolition,
removal of debris, delivery, professional fees, inflation occurring during the construction and
reinstatement periods, and profit. The sum insured for professional fees shall include at least
the percentage of the reinstatement cost stated in the Schedule, part 1D. The insurance shall
include any Employer’s property listed in the Schedule, part 1D, and the indemnity limit for
those items shall be as stated in the Schedule.

The proceeds of the insurance of the Works, less the portion to cover professional fees that the
Employer is to pay, shall be paid into a bank account in the joint names of the Employer and
the Contractor. They shall be paid out of the account to the Contractor in instalments on the
basis of interim payment certificates of the Employer’s Representative of the Contract value of
the work done and Works Items delivered to the Site to rectify the loss or damage, following
generally sub-clause 11.1, and also paid out of the account to the Employer for its other costs.
Any balance remaining in the account after the work of rectification is complete shall be paid to
the Employer.

Contractor’s Indemnity

3.4.1.

3.4.2.

3.4.3.

The Contractor shall indemnify the Employer and the Employer’s employees against:
@) liability and

(2) loss of and damage to the Employer’s property [including the Site], unless excluded
under sub-clause 3.8

arising from or in the course of the Contractor’s performance or non-performance of the
Contract.

The Contractor’s indemnity in this sub-clause 3.4 does not apply to the Employer’s liability
under the Contract to the Contractor; nor does it apply to liability to the extent that the liability is
covered by the Employer’s indemnities in sub-clauses 3.5 and 6.2.

The Contractor’s indemnity for liability for death, injury or illness of any Contractor’s Personnel
shall apply regardless of whether the death, illness or injury was caused wholly or in part by the
negligence of the Employer or any Employer’s Personnel.

Employer’s Indemnity

The Employer shall indemnify the Contractor against liability the Contractor incurs in the course of
performing the Contract, to the extent that the liability is:

(1)
()

caused by the negligence of the Employer or

for property damage that is the unavoidable result of executing the Works in accordance with
the Works Requirements.
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3.6.

3.7.

3.8.

3.9.

But this indemnity does not cover liability for death, injury or iliness of Contractor’s Personnel.
Public Liability and Employer’s Liability insurances

3.6.1. From the Starting Date until the date the Defects Certificate is issued, the Contractor shall
insure the Employer and the Contractor as co-insured against their respective liabilities for:

(1) death, injury or illness of any person and
(2) loss of or damage to any physical property and
(3) obstruction, loss of amenities, nuisance, trespass, stoppage of traffic and infringement

of light, easement or quasi-easement

resulting from an accident arising from or in the course of the performance or non-performance
of the Contract.

3.6.2. From the Starting Date until the date the Defects Certificate is issued, the Contractor shall
insure itself against liability for death, injury or illness of Contractor’s Personnel. For employees
of Subcontractors, this obligation may be satisfied by ensuring that the Subcontractor maintains
the insurance. The Contractor shall ensure that this insurance includes a provision that
indemnifies the Employer against any liability for which the Contractor would be entitled to an
indemnity, including costs, charges and expenses.

3.6.3. The minimum indemnity limit of the Contractor’s public liability and employer’s liability
insurances shall be as stated in the Schedule, part 1D.

3.6.4. If the Contractor or the Contractor's Personnel return to the Site in connection with the Works
after the Defects Certificate is issued, the Contractor shall ensure the insurances required by
this sub-clause 3.6 are in place at all times that the Contractor or Contractor’s Personnel are on
Site.

Professional Indemnity Insurance

If the Schedule states that professional indemnity insurance is required, from the Starting Date until the
sixth anniversary of the date that the Employer’s Representative certifies Substantial Completion of the
Works, or any other period stated in the Schedule, part 1D, the Contractor shall maintain professional
indemnity insurance for its performance of the Contract. The indemnity limit shall be at least that stated
in the Schedule. This insurance shall include retroactive cover to when the Contractor’s design of the
Works and Works Items started.

Existing Facilities and Use or Occupation by Employer
This sub-clause 3.8 shall apply only if so stated in the Schedule, part 1D.

To the extent that the Works involve alteration or extension of existing facilities owned by the Employer,
and to the extent that the Employer uses or occupies the Works, the Employer shall bear the risk of
loss of or damage to those facilities and the part of the Works used or occupies, and their contents
owned by the Employer, caused by any of the following perils, as defined in the Works Requirements
or, if not defined there, in standard fire and specified perils insurance policies available in Ireland:

(1) fire, storm, tempest, flood

(2) bursting or overflowing of water tanks, apparatus or pipes
(3) explosion, impact, aircraft

(4) riot, civil commotion or malicious damage.

General requirements concerning insurance

3.9.1. The insurance required by the Contract (the Insurance) shall be placed with reputable insurers
approved by the Employer.
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3.9.2.

3.9.3.

3.94.

3.9.5.
3.9.6.

3.9.7.

3.9.8.

3.9.9.

The only exclusions from the Insurance shall be those listed in the Schedule, part 1D. The
levels of excess shall be no higher than stated in the Schedule.

The Insurance shall include any extensions and comply with any additional requirements in the
Schedule and the Works Requirements.

Liability Insurance on which the Employer is required to be co-insured shall include a cross-
liability clause. All Insurance on which the Employer is required to be co-insured shall provide
that:

(1) the insurer accepts the term “insured” as applying to each insured person as if a
separate policy of insurance had been issued to each of them, but without the overall
limit of indemnity being increased as a result, and that non-compliance by the
Contractor or any other co-insured will not affect the Employer’s rights and

(2) the insurer agrees to waive all rights of subrogation or action against any of the
persons who are insured.

The Contractor shall comply with the terms of the Insurance policies.

Within 10 working days of being requested to do so, the Contractor shall give the Employer
evidence to the Employer’s satisfaction that the Insurances are in effect, including copies of
policies and receipts for premiums. For professional indemnity insurance, a certificate in the
form included in the Works Requirements, or, if there is none, a form approved by the
Employer, signed by the broker or underwriter, may be given instead of a copy of the
professional indemnity policy.

The Contractor shall not make any material reduction to the Insurance cover unless approved
in advance by the Employer. The Contractor shall promptly notify the Employer of any
cancellation, renewal, non-renewal or material reduction by the insurer of any Insurance policy.

If the Contractor fails to maintain any of the Insurances in the terms required by the Contract,
the Employer shall be entitled [without affecting its other rights] to take out the insurance and
pay the premiums, and the Contractor shall pay the amount of the premiums to the Employer
on demand.

If the Works Requirements include provision for an owner controlled insurance programme, the
parties shall comply with those provisions, including any amendments they make to this clause
3.
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4.2.

MANAGEMENT

Co-operation

41.1.

The Employer [subject to restraints as a public authority] and the Contractor shall support
reciprocal co-operation for the Contract purposes, including co-operation with and between
Contractor’s Personnel and Employer’s Personnel.

Such support may be relevant particularly to -

(1) Negotiation of agreements provided for in the Contract
(2) Value engineering
(3) Use of most effective and compatible electronic and other methods of communicating

and recording

(4) Efficient order and timing of information provided for in the Contract

(5) Minimising the effects of suspension

(6) Efforts by the Contractor to minimise delay and Compensation Events and their effects
(7) Contractor’s flexible management

Either party, or the Employer’s Representative, may request clarifications, consultations,
workshops, exchange of information and expertise, or investigations, although not provided for
elsewhere in the Contract. The request shall specify purposes and, as relevant, proposed
participants, arrangements, methods and any proposals for recording or agreeing results.

The parties may agree to consult or communicate, without prejudice. In any case, offering or
giving co-operation does not imply any admission of any responsibility or alter either party’s
rights or duties unless otherwise agreed in writing.

Contractor’s Representative and Supervisor

4.21.

422

4.23.

The Contractor shall appoint, before the Starting Date:

(1) a representative with full authority to act on behalf of the Contractor in all matters
concerning the Contract and

(2) a full-time supervisor of all the Contractor’s activities on the Site, with full authority to
receive instructions and other communications on behalf of the Contractor in all
matters concerning the Contract.

The representative and the supervisor may, but need not, be the same person.

Matters of which the Contractor’s representative or supervisor are aware [including
communications and instructions] are presumed to be within the Contractor’s knowledge.

If the Contractor’s representative or supervisor are named in the Works Proposals, the
Contractor shall appoint the individuals named. If not, or either of them is changed, the
Contractor shall submit details of the proposed representative or supervisor to the Employer’s
Representative. If the Contractor’s representative or supervisor dies, or becomes incapable of
performing their role, or is no longer available to the Contractor, the Contractor shall appoint a
suitable replacement, having submitted details to the Employer’'s Representative. If the
Employer’'s Representative so requires because of the misconduct, negligence or
incompetence of either of them, the Contractor shall remove its representative or supervisor
and appoint a suitable replacement, having submitted details to the Employer’'s Representative.
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43.

4.4.

4.5.

Employer’s Representative

4.3.1. If the Employer's Representative is not named in the Schedule, part 1A, the Employer shall,
promptly after the Contract Date, appoint, and notify the Contractor of the identity of, the
Employer’'s Representative.

4.3.2. If there are limitations on the authority of the Employer’s Representative to perform its functions
or powers under the Contract, they are stated in the Contract. But any act or instruction of the
Employer’'s Representative under the Contract shall have effect as if within the Employer’s
Representative’s authority, and the Contractor need not inquire into whether the Employer has
actually authorised it.

4.3.3. The Employer’'s Representative may delegate in writing to named representatives any functions
or powers under the Contract and revoke any delegation. The appointment of such a
representative shall not prevent the Employer’s Representative from exercising directly any
functions or powers. The Employer’'s Representative shall notify the Contractor and the
Employer of any delegation, and the names of representatives, and of any subsequent
changes, within 5 working days after the event in each case.

4.3.4. Any opinion, certificate, determination or assessment of the Employer’'s Representative under
the Contract may be revised in accordance with clause 13, except for decisions stated in the
Contract to be conclusive [such as rejection of a value engineering proposal under sub-clause
4.8 or rejection of a Defect under sub-clause 8.5.4].

4.3.5. The Employer may replace the Employer's Representative at any time, notifying the Contractor
of the replacement, and shall do so promptly if the position of Employer’s Representative
becomes vacant. Pending appointment of a replacement, the Employer shall carry out the
functions and powers of the Employer’'s Representative.

Employer’s Representative’s communications
4.4.1. The Employer’s Representative may give the Contractor:
(1) instructions, which are either:
(a) directions in accordance with the Contract or
(b) Change Orders and
(2) objections, in accordance with clause 4.7
4.4.2. The Employer’s Representative may give the Contractor or the Employer, or both:

(1) opinions, assessments, determinations and certificates, in accordance with the
Contract and

(2) other communications [including clarifications] in accordance with the Contract or the
Employer’s Representative considers appropriate.

Instructions

4.5.1. The Employer’s Representative may issue instructions to the Contractor on any matter
connected with the Works [whether or not mentioned elsewhere in the Contract] at any time up
to the date the Defects Certificate is issued. The Contractor shall comply with an instruction of
the Employer’s Representative.

4.5.2. Ifthe Employer's Representative gives an instruction and calls it a direction, but the Contractor
considers that it is a Change Order, the Contractor shall be entitled to give notice under clause
10.3, and have the issue determined under clause 10.
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4.6.

4.7.

4.5.3.

4.54.

4.55.

The Employer’s Representative shall not give a Change Order concerning the Works or a
Section after its Substantial Completion has been certified, except concerning Defects or work
to be done after Substantial Completion.

The Employer’s Representative shall give an instruction that is, in the Employer’s
Representative’s opinion, necessary for the completion of the Works. If, in the Employer’s
Representative’s opinion, it is physically impossible or contrary to Legal Requirements to
complete the Works in accordance with the Works Requirements, the Employer’s
Representative shall give a Change Order. The Employer’s Representative shall give an
instruction required under this sub-clause 4.5.4 within the time required by sub-clause 4.11.

Instructions of the Employer’s Representative shall be given in writing except when there is
imminent danger to safety or health or of damage to property, in which case the Employer’s
Representative may give oral instructions, and shall confirm them in writing as soon as
practicable.

Works Proposals

4.6.1.
4.6.2.

The Contractor shall ensure that all Works Proposals comply with the Works Requirements.

If any Works Proposals do not comply with the Contract or the initial Works Requirements or
Legal Requirements or are physically impossible to comply with, the Contractor shall propose a
change to the Works Proposals as necessary. [There shall be no extension of time or
adjustment to the Contract Sum for this.] If the Works Proposals need to be changed because
of a change to the Works Requirements, the Contractor shall propose a change. The
Contractor shall submit any change to the Works Proposals to the Employer’s Representative.

Required Contractor Submissions

Unless the Works Requirements say that a different procedure is to apply, whenever the Contract
requires that a document or proposed course of action be submitted to the Employer’'s Representative,
the following shall apply:

4.71.

4.7.2.

4.7.3.

4.74.

4.7.5.

4.7.6.
4.7.7.

4.7.8.
4.7.9.

4.7.10.

The Contractor shall give the document or a statement of the proposed action and all
necessary supporting information to the Employer’s Representative.

The Employer’s Representative may [but is not bound to] make a written objection to a
Contractor’s submission, giving reasons.

The Employer’s Representative may request additional information.

The Employer’'s Representative’s period for objection is 10 working days from when the
Contractor has given the Employer’s Representative enough information to make a purposeful
review of the matter submitted should it wish to make one.

The Contractor shall apply in writing for any reduction of the period that it considers desirable in
the interests of the Works, which the Employer's Representative may agree if it thinks fit.

The Employer’s Representative may alter or withdraw an objection.

The Contractor shall not implement any submission before the period has ended, or contrary to
any outstanding objection given within the period.

The Contractor shall make a new submission to meet any objection given within the period.

The Contractor shall also make new submissions as necessary to perform its duties under the
Contract [whether or not it has received any objection], and in particular so that its submitted
programme shows actual and current planned progress.

The grounds on which the Employer’s Representative may object are that to proceed according
to the submission:
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4.8.

4.9.

(1) would not comply with the Contract
(2) would have an adverse effect on the Employer or the public interest
(3) would impose an obligation on the Employer that the Contract does not require the

Employer to bear
(4) would be contrary to a Legal Requirement
(5) would have an adverse effect on the Contractor’s ability to comply with the Contract

or any other ground stated in the Contract.

4.7.11. The Employer’s Representative’s rights to object, objections or their absence, do not reduce

any of the Employer’'s Representative’s other powers, or reduce any of the Contractor’s
responsibilities.

Value Engineering

4.8.1.

4.8.2.

4.8.3.

The Contractor may give to the Employer's Representative a written value engineering
proposal that will, if adopted, either:

(1) reduce the Contract Sum or

(2) accelerate the execution of the Works, or otherwise be of benefit to the Employer, with
no increase to the Contract Sum.

The Contractor’s proposal shall include all of the following:

(1) any proposed changes to the Contract
(2) any proposed changes to the Contractor's Documents
(3) a detailed breakdown of the Contractor’s original tender cost for the relevant work and

the projected cost of the proposal and any proposed adjustment to the Contract Sum
to reflect a share of any saving

(4) details of any proposed changes to the programme.

The Employer’s Representative shall, as soon as practicable, notify the Contractor whether the
Employer agrees to or rejects the proposal. If the Employer agrees to the proposal, the
Employer’s Representative shall, if agreed, determine a reduction to the Contract Sum and an
adjustment to the Date for Substantial Completion of the Works and any affected Section in
accordance with the agreed proposal and the Contractor shall implement the agreed proposal.
If the proposal is rejected, this shall be conclusive.

4.8.4. |If the proposal includes a change in the design of the Works, unless otherwise agreed, the
Contractor shall undertake and be liable to the Employer for that design.

Programme

4.9.1. Before the Starting Date, unless there is a programme that complies with this sub-clause 4.9.1

in the Works Proposals, the Contractor shall submit to the Employer's Representative a
detailed programme. The programme shall be of a quality that will permit effective monitoring
of the Works and shall, except to the extent that the Works Requirements say or the

Employer’'s Representative agrees that anything may be omitted, include details of all of the
following:

(1) when the Contractor will require any instructions, Works ltems or other things to be
given by the Employer, or anything else the Contract requires the Employer, the
Employer’s Representative or others to give the Contractor

(2) the order in which and times at which the Contractor proposes to execute the Works,
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4.9.2.

4.9.3.

including details of procurement, manufacture, delivery, installation, construction,
testing and commissioning of Works Items and the sequencing and timing of
inspections and of tests

(3) when Contractor's Documents will be submitted to the Employer's Representative

(4) the Contractor’s estimate of each category of Contractor’s Personnel and Contractor’s
Things expected to be on Site for each period

(5) work to be carried out at the Site by Employer’s Personnel and others as provided in
the Works Requirements

(6) current critical path, critical resources, floats and other flexibility

(7) details of last review made of programme logic and durations, and of the purposes of
any changes

(8) anything else required by the Works Requirements.

The Contractor’s programme shall allow reasonable periods of time for the Employer and the
Employer’s Personnel to comply with their obligations under the Contract.

If the Contractor’s programme most recently submitted to the Employer’s Representative does
not correspond with actual or reasonably projected progress or the Contractor’s obligations, the
Contractor shall, if so directed by the Employer’s Representative, submit to the Employer’s
Representative a revised programme that complies with this sub-clause and the other
provisions of the Contract, showing actual progress and progress projected by the Contractor.
If the Contractor asserts that it is not possible to reach Substantial Completion of the Works or
a Section by its Date for Substantial Completion, the revised programme shall show Substantial
Completion by the earliest possible date. [Neither the programme nor its review will limit the
Contractor’s responsibility or liability for the delay.] If the Contractor fails to submit the revised
programme within 15 working days of a request from the Employer’s Representative, the
Employer shall be entitled to withhold from the Contractor 15% of any payment to be made to
the Contractor until the revised programme is submitted.

4.10. Progress Reports

4.10.1.

4.10.2.

The Contractor shall give the Employer’s Representative monthly progress reports from the
Starting Date until the Contractor has completed all work outstanding on Substantial
Completion of the Works. The first report shall cover the period from the Starting Date up to
the 